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JOHN SCOTT AND JOHN MARSHALL! 


It has been said that every generation of every nation has 
had its representative men. However untrue this may be, 
when applied to all nations, in all times, yet the proposition may 
be conceded, when limited to the last 150 years and to this 
country and the more educated and refined nations of Europe. 
Such representatives have not been confined to a single class 
or to a particular occupation, but have existed among different 
classes and numerous occupations. Thus, in the nations re- 
ferred to and during the period mentioned, there would be no 
difficulty, it is believed, in pointing out men living at any par- 
ticular time, who distinguished themselves in science, literature, 
art; in manufactures, commerce and business; in philosophy, 
statesmanship and politics; in mechanics and invention; in 
medicine, theology, law and other professions. 

Undoubtedly, men would differ widely as to the relative im- 
portance of these in the upward march of civilization and gov- 
ernment, but, as the eye can no more say to the foot, ‘* I have 
no need of thee,”’’ than the foot can say to the eye, ‘* I have no 
need of thee,’’ it may be fairly assumed that.each and all are 
essential to social and moral progress. In other words, it is 


1 This paper, by Hon. John B. Cas- quently it was delivered asa lecture at 
sody, Chief Justice of the Supreme Alfred University, N. Y., Beloit Col- 
Court of Wisconsin, was first read to lege, Wis., and at the College of Law 
the Madison Literary Club. Subse- of the University of Wisconsin. 
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the diversity of talents and action which gives uniformity in 
progress. In promoting such progress, it is not here claimed 
that either of the men constituting the subjects of this paper 
transcend in all respects others who might be named in the 
same or other classes or occupations. On the contrary, it may 
be conceded that, in many respects, each played a subordinate 
part. They both lived during most of the last half of the 
eighteenth century and a little more than the first third of the 
nineteenth century. They are selected, partly for the conveni- 
ence of the writer, partly because their lives were substantially 
co-extensive and co-terminous ; but primarily because they afford 
an opportunity of contrasting, to some extent, two systems of 
government and jurisprudence having very much in common; 
and yet the one is peculiarly English, and the other distinctively 
American. 

Perhaps there has been no period in English or American 
history more favorable for achieving eminence at the bar or in 
statesmanship, than that open to those who were born about 
the middle of the eighteenth century. The benign influences 
of the common law had been operating in England for many 
centuries. By that law controversies were submitted to the 
arbitrament of reason, not necessarily the innate reason of the 
particular judges or triers, but in the language of Coke ** an 
artificial perfection of reason, gotten by long study, observation 
and experience,’’ which, he in effect declared, no one mind was 
capable, unaided, of comprehending, much less formulating. 

The direct effect of such arbitraments, was to make each a 
contest between right and wrong, instead of being one between 
man and man; and this, in turn, stimulated a sense of personal 
responsibility and conscientious action in the several partici- 
pants, besides being highly educational to observers. Such 
continuous appeals to reason, from generation to generation 
and century to century, in the several counties of England, 
naturally stimulated the inductive methods of argument and a 
demand for the broadest liberty of the person, the conscience, 
the speech and the press, consistent with the rights of others 
‘and good order. The reformation, puritanism, protestantism 
and many other expressions of combined thought, were aided, 
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if not inspired, by such habitual reasoning, and they in turn 
tended to purify, broaden and enrich the fields of the common law. 
At the time of the first appearance of either of the subjects 
of this paper, the union with Scotland had been established for 
nearly half a century. George II. had been firmly seated upon 
the throne for 24 years. One of the most consummate equity 
lawyers that ever trod the soil of England, occupied the woel- 
sack, in the person of Philip Yorke, better known as Lord 
High Chancellor Hardwicke. William Murray was Solicitor- 
General, and soon became Attorney-General and then the pre- 
eminent Lord Chief Justice Mansfield. The elder William Pitt, 
better known as the Earl of Chatham, was 43 years of age and 
the most brilliant debater in Parliament. Robert Henley, better 
known as the Earl of Northington, Wilmot, Charles Pratt, better 
known as Lord Camden, and the brilliant Charles York were dis- 
tinguished members of the bar. Edmund Burke had just become 
of age, while Dunning, Thurlow, Kenyon, Wedderburn, and 
Warren Hastings had nearly reached their majority; and the 
latter had been but a few months in Calcutta. Great Britain 
was the mistress of the seas, and, as the mother of the common 
law, and the center of learning and influence, occupied the most 
exalted position among the nations of the earth. But the seven 
years’ war with France had not yet been fought, and the possi- 
bilities of the American Colonies were undetermined. Such 
were some of the circumstances under which John Scott first saw 
the light, on Love Lane in Newcastle in the county of Durham, 
England. His two great rivals, Thomas Erskine and Edward 
Law were, respectively, in their cradles or nurses’ arms in Edin- 
burg; while Charles James Fox was playing the pranks of a 
two-year-old at Oxford; and Richard B. Sheridan was not born 
until three months afterwards, while Sir Thomas Plomer and 
Sir Robert Dallas were not born until five years afterwards. 
John Scott was born June 4, 1751, being the 13th birthday of 
George III, then heir apparent to the throne, whose father, Fred- 
erick, Prince of Wales, died that same year, and who, nine years 
afterwards, was crowned as George III. To his mother is traced 
the extraordinary talents which distinguished him and his brother 
William. Master Jackey, as he was called, as well as his brother 
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William, was required to attend church with great strictness, and 
to report a synopsis of each sermon. William’s reports usually 
consisted of concise summaries; while Jackey’s usually consisted 
of elaborate details. In each case, ‘*the boy was father to the 
man.’’ Jackey succeeded in getting through the schools of 
Newcastle before he reached his fifteenth birthday, without any 
unusual occurrence, except that he stole more fruit, flowers and 
other things, and told more lies and received more floggings than | 
any boy in the vicinity, with no extenuating circumstances, save 
that he occasionally shared his stolen articles with his more 
select companions and favorite girls. At this juncture, his 
father, who was a coal dealer, contemplated apprenticing him 
to learn the trade of a coal fitter. Before doing so, however, be 
wrote to his older son William, who was at that time a tutor at 
Oxford, where he had graduated two years before and secured 
a scholarship and also a fellowship. William answered, to the 
effect, that Jack should be sent to him, as he could do better for 
him than his father had proposed. Accordingly, Jack started 
for London on a journey of four days and three nights on the 
stage coach ‘* Fly,’’ with this inscription ** Sat cito, si sat bene.”’ 
‘*Soon enough, if but well enough,’’ which seems to have been 
a maxim with him throughout his whole professional and judicial 
life. 

He entered Oxford May 15, 1766, and took his degree of 
A. B. February 20, 1770, without anything special to mention, 
except that he secured a prize on an essay, not, as he claimed, 
i by reason of its merit, but on account of his father’s services in 
driving Charles Edward from Scotland 25 years before. He 
considered himself irrevocably destined to the church, and prob- 
ably would have been a ‘* parson,’’ had he not, when a little : 
more than 21 years of age, fallen in love at first sight, and, 
November 18, 1772, eloped with and married Bessie Surtees. ~> 
While this seemed to block his pathway to honors in the Church, 
yet it in no way facilitated his progress to the bar. Nevertheless, 
the bar appears to have been his only remaining alternative. 
About two months after the marriage the parents of both par- 
ties became reconciled, and they were re-married and bid adieu 
to Newcastle. 
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January 28, 1773, be entered the Middle Temple in London, 
and soon after obtained his degree of A. M., and thereupon 
entered upon the study of the law with the most determined res- 
olution. It is said that his habit was to rise at four every 
morning, take little exercise and short and abstemious meals, and 
study late at night with Bessie near him, who occasionally would 
apply a wet towel to his head to drive away drowsiness ; that he 
read Coke upon Littleton once, twice, thrice, and then made an 
abstract of the whole of it. In 1775 he moved from Oxford to 
London. With note book in hand, he would from day to day 
take the students’ seat in the Court of King’s Bench with Mans- 
field presiding, or in the Court of Chancery, with the dull Bath- 
urst as Lord Chancellor, whom he seemed to prefer. He greatly 
admired Sergeant Hill, who, on the night of his marriage, is said 
to have been so absorbed in studying the year-books, that he 
forgot all about his bride. He failed to secure a place in the 
office of an equity draughtsman, and so bidding adieu to all liter- 
ature, he patiently copied all the forms he could find. February - 
9, 1776, less than five months prior to our Declaration of Inde- 
pendence, and less than three months prior to the meeting of the 
convention in the colony of Virginia, which terminated June 12, 
1776, in the formation of a bill of rights, John Scott, at the age 
of nearly 25, was admitted to the bar of the King’s Bench in 
England. 

At that time, John Marshall was less than 21 years of age, but 
was a member of a military company known as the Culpepper 
Minute Men of Virginia, of which each member wore a green 
hunting shirt with the inspiring words of Henry, *‘ Liberty or 
Death, ’’ in white letters on the bosom; and upon their banner 
was the picture of a coiled rattlesnake, with the motto, ‘* Don’t 
tread on me. ”’ 

A glance has already been taken of the circumstances and op- 
pertunities of the student life of John Scott, and a similar view 
must now be taken of the student life of John Marshall. He 
was the oldest of fifteen children, and was born at Fauquier 
County, Virginia, at a cross-roads then known as Germantown, 
but now a railroad station known as Midland, some forty or fifty 
miles southwest of Washington, September 24, 1755, and was 
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consequently more than four years younger than Scott. At the 
time of his birth, Washington, at the age of 23, had returned 
from fighting the French in the vicinity of Pittsburg and had just 
been made commander-in-chief of the Virginia forces. William 
Cushing, of Massachusetts, who became Associate Justice of the 
Supreme Court of the United States and declined to be its Chief 
Justice, had just been admitted to the bar. John Adams, who 
conferred so many honors upon him, had just graduated at Har- 
vard, and commenced the study of the law at Worcester, Massi- 
chusetts ; Patrick Henry was 19, and about to enter upon his 
legal studies; the able John Rutledge, who became a justice of 
the Supreme Court of the United States, and for a short time its 
Chief Justice, was a boy of 16 in Charlestoi, South Carolina; 
the eminent James Wilson, of Pennsylvania, who, as justice of 
that court, and otherwise, did so much for American constitu- 
tional liberty, was then still in the schools of Scotland at the age 
of 13; Jefferson was 12 years of age; John Jay and Oliver 
Ellsworth, each of whom became Chief Justice of the Supreme 
Court of the United States, and William Patterson, of New Jer- 
sey, who became a justice of the same court, were boys of 10, 
while Madison was a little more than four years of age, and Ed- 
mund Randolph a little more than two; but Hamilton was not 
born until more than a year afterwards. At that time there were 
less than three hundred thousand inhabitants in all the country 
south of the Potomac. 

Fortunately for John Marshall, his father, Col. Thomas Mar- 
shall, was a man of culture, and trained his children accordingly. 
John had a natural taste for poetry and history, and at the age of 
12 had read much of Shakespeare, Milton, Pope and Dryden; 
but it is apparent that he labored under great disadvantages, for 
James Monroe, who was nearly three years younger, was bis 
classmate during the year he attended school at Westmoreland. 
At the age of 15 he left that school, and resumed study under 
the supervision of Rev. James Thompson, an Episcopal clergy- 
man from Scotland, and also continued such studies as were to 

the taste of a nature full of romance and political enthusiasm. 
At 18 he began the study of the law, but two years afterwards 
he joined the Culpepper Minute Men, and delivered an eloquent 
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address to the company. His father was major of his regiment, 
and at the battle of Great Bridge, John was made lieutenant of 
a flanking party which advanced under a murderous fire, and 
terminated the engagement. In July, 1776, John was made 
lieutenant of a company in the Eleventh Virginia Regiment on 
Continental service, and marched to the north, and in May, 1777, 
he was made a captain. He participated in the battles of Iron 
Hill, Germantown, Monmouth and Brandywine, at the last of 
which he and his father especially signalized themselves. John 
shared the hardships and sufferings at Valley Forge ‘* with 
unvarying good humor and sanguine hopefulness.’’ During 
these years of service, he frequently acted as deputy judge 
advocate, and secured the warm regard of Washington. 

In the winter of 1779 he was sent to Virginia to take command 
of a new corps to be raised by the legislature of that State ; and, 
pending the matter, he attended at William and Mary’s College 
a course of law lectures, delivered by the pure and able George 
Wythe, Chancellor of Virginia; and also a course of lectures by 
Bishop Madison, on natural philosophy. The next summer he was 
nominally admitted to the bar, but was soon drawn back into the 
army. Virginia failed to raise the regiment, and so he walked 
back to Philadelphia, and when he reached there he was so 
shabbily dressed that the landlord refused him admittance. 

In 1781, by reason of a superabundance of officers, he resigned 
his commission, with the purpose of entering upon the practice 
of his profession, but the times were ominous and there was a 
public demand for his services, and so, in the early part of 1782 
he became a member of the House of Delegates from his county, 
and in the fall of the same year became a member of the Council 
of State. January 3, 1783, he married Miss Mary W. Ambler, 
daughter of the State treasurer. In the same year peace was 
effected with Great Britain, and so he resigned from the Council, 
took up his residence in Richmond, and, with all the energy of 
his nature, applied himself to the practice of his profession. 
He had now reached the age of 28, and although he had been 
at the bar for four years, yet the interruptions had been so fre- 
quent and protracted as not to allow very much professional 
progress. His preparatory education for entering upon the study 
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of the law, had certainly been defective. It reminds us of the 
distinguished Erskine, studying by himself four years at sea and 
six years in the army; or Hamilton, who seemed to acquire 
knowledge and wisdom almost by intuition, whether in the West 
Indies, at sea, at school, at his private lodgings, or in the army. 
Marshall’s opportunities for thorough and comprehensive study 
of the more intricate branches of the common law, had not only 
been quite limited, but pursued under adverse and embarrassing 
circumstances. 

On the other hand, the education of John Scott, preliminary 
to entering upon his legal studies, was of a high order, and 
although we may reasonably reject the statement that he was fit 
to preside on the bench before he had ever pleaded a cause, yet 
all must admit that his efforts as a law student had been as 
thorough, persistent and exhaustive as he had the capacity to 
endure. 

At the time Marshall took up his residence in Richmond, John 
Scott had been at the bar for seven years, every one of which 
had been marked by severe study and application. During the 
first three years of his practice, he appears to have had an ambi- 
tion for eminence in the courts of law as distinguished from the 
courts of equity, and during that period he may have had 
dreams of holding the office then held by Mansfield, and once 
held by Coke, Hale and Holt; but in 1779 he transferred his 
ambition to the Court of Chancery, giving as a reason the prob- 
ably unfounded suspicion, that the Lord Chief Justice Mansfield 
was partial toward the lawyers who had been educated at West- 
minster, and hence that he did not have a fair showing in the 
Court of King’s Bench. When we reflect, however, upon his 
heavy, cumbersome and at times ambiguous style of argument 
and opinion, replete with ‘‘ifs’’ and buts’’ and thoughs,”’ 
we may fairly infer that he had become convinced that he could 
never successfully compete in the trial of jury causes with such 
brilliant advocates as Thomas Erskine, Edward Law and others 
who might be named. However this may have been, he soon 
demonstrated his aptitude for the patient, plodding and exhaust- 
ive work essential to success in the Court of Chancery. His 
able argument on the subject of lapsed legacies in Ackroyd v. 
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Smithson,’ induced Lord Chancellor Thurlow against the argu- 
ments of Kenyon and others, in 1780, to reverse the decree, and 
this gave to Scott a celebrity in such controversies quite similar 
to that acquired by Coke in arguing Shelley’s Case 200 years 
before. In the same year Erskine acquitted Lord George Gordon 
of high treason. 

True, Scott’s practice was mostly confined to the northern 
circuit, while weaker, but more brilliant lawyers, like Erskine, 
were engaged in trials in the different courts of England. But 
his fame as a profound reasoner steadily advanced, until he had 
no superior, if any equal, in Great Britain. In 1787 he was 
made a local chancellor at Newcastle, and in the same year 
Edward Law, better known as Lord Ellenborough, was retained 
by Warren Hastings, as leading counsel, assisted by Plomer and 
Dallas, to defend him against impeachment for high crimes and 
misdemeanors while Governor-General in India, about to be 
prosecuted in the House of Lords by the House of Commons, 
led by that trio of able debaters, Burke, Fox and Sheridan. 
Hastings preferred and sought to retain Thomas Erskine, who, 
although only ten years at the bar, was rightfully regarded as 
its most brilliant advocate, but he belonged to the opposing 
party and was a personal friend of Fox, and hence declined, 
although he would have been pleased to have measured forensic 
swords with Burke, for whom he entertained no particular 
friendship. This greatest trial of the century was commenced in 
the House of Lords in 1788, with the rough and imperious Lord 
High Chancellor Thurlow presiding, yet it did not terminate in 
the acquittal of Hastings until seven years afterwards, when a 
new chancellor occupied the woolsack. It is mentioned here 
merely because John Scott ‘* was not in it,’’ while several of his 
cotemporaries were. Mansfield resigned in 1788, and Kenyon 
was made Lord Chief Justice in his place. In the same year 
Scott was made Solicitor-General, with the title of Sir John, and 
five years afterwards he was promoted to the attorney-general- 
ship, which office he continued to hold until in July, 1799, when 
he was made Chief Justice of the Common Pleas, with the title 
‘* Baron of Eldon.’’ Thus for eleven years, as law officer for 
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the Crown, he was necessarily opposed to some of the most 
brilliant lawyers in the kingdom, before Kenyon and the King’s 
Bench, as well as some of the ablest equity lawyers before 
Lord Chancellor Thurlow, and subsequently before the brilliant 
and ambitious, if not unscrupulous Wedderburn, who succeeded 
him in 1793 as Lord High Chancellor Loughborough; and upon 
all occasions he acquitted himself, to say the least, fairly well. 

After presiding in the Court of Common Pleas for about two 
years, and upon the resignation of Loughborough, he was, on 
April 14, 1801, made Lord High Chancellor Eldon. Only 
two and one-half months before that time John Marshall 
was made Chief Justice of the Supreme Court of the United 
States. 

Nothing has here been said about Marshall between the time 
of his entering upon his profession in Richmond, at the close of 
the Revolution in 1783, and his appointment as Chief Justice. 
These eighteen intervening years were among the most mo- 
mentous in American history. It was during this period that 
it was determined whether we should ever have a national 
government, or continue as a confederation of independent 
States, represented in Continental Congress, conspicuous for 
its wisdom to advise and its impotency to execute. In the 
work of devising and constructing a national government, Mar- 
shall’s tongue and pen were efficient aids. In 1787 he was re- 
elected to the Council of State, and in 1788 he was made a member 
of the convention of Virginia, which was charged with the im- 
_ portant duty of ratifying or rejecting the then proposed Federal 
constitution. Fortunately it was, for the honor of Virginia and 
the good of the nation, that James Madison, as the father and 
special champion of that instrument in that body, had the sup- 
port of so able a colleague as John Marshall in warding off the 
arguments and eloquent appeals of Patrick Henry and others, 
who were bitterly opposed to such ratification. Although Mar- 
shall was at the time less than thirty-three years of age, yet he 
made three masterly arguments in support of the clauses of the 
constitution which were most severely assailed, authorizing Fed- 
eral taxation and the collection of revenue, the ordaining and 
establishing of a Federal judiciary and the powers therein given 
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to Congress and the President over the militia. Without those 
arguments the instrument might have been rejected by Virginia, 
since, as it was, it was only ratified by a vote of eighty-nine to 
seventy-nine. During the next three years he was a member of 
the Virginia legislature, and during the next four years he de- 
voted himself exclusively to his law practice, except as he spoke 
and wrote in favor of the administration of Washington and the 
Federal view of the constitution, as against the State Rights 
Party. In 1795, he was again a member of the House of Dele- 
gates at Richmond, and made a powerful speech in defense of 
Jay’s Treaty, so-called. In the same year Washington offered 
to make him Attorney-General of the United States, but he de- 
clined by reason of his law practice, and the next year Wash- 
ington offered to make him Minister to France, but he again 
declined for the same reason. He was then forty-one, and in 
the same year he argued the case of Ware v. Hylton,' in the 
Supreme Court of the United States, involving the question, 
whether an American citizen of Virginia, indebted to a British 
subject, could, under the treaty of peace, successfully defend, 
on the ground that the debt had been sequestered by the State ; 
and although he was defeated, yet he appears to have impressed 
all who heard him, with his great abilities. At that time he had 
come to be regarded as at the head of the Virginia bar; and 
upon questions of public and international law, as having no 
superior, if an equal, in the whole country. 

In 1797 President Adams sent him as one of a commission of 
three to treat with France, and he accepted, but an enormous 
sum of money, as a condition precedent, was demanded by secret 
agents of the French government, and Marshall, in behalf of the 
commission, sent a paper to the French Minister, Talleyrand, 
indignantly repelling the suggestion; whereupon he and Pinck- 
ney, as Federalists, were ordered out of the country, while the 
French consented that Gerry, as a Republican, only might re- 
main, On his return to this country Marshall received many 
demonstrations of approval, and at a public dinner given in his 
honor at Philadelphia, one of the toasts was this: ** Millions for 
defense; not a cent for tribute ;’’ and this sentiment was echoed 
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and re-echoed throughout the republic. His old political oppo- 
nent, Patrick Henry, wrote about the same time: ** Tell Mar- 
shall, I love him, because he felt and acted as a Republican, as 
an American.’’ In August, 1798, Adams tendered to him the 
office of Associate Justice of the Supreme Court of the United 
States, made vacant by the death of the distinguished Justice 
Wilson, but he declined. 

At Washington’s urgent request, he consented to run as a 
Representative in Congress, and was elected and took his seat in 
1799. He was conceded to be the ablest and most learned con- 
stitutional lawyer and debater in that body, and earnestly sup- 
ported the administration of Adams, except as might be inferred 
from his votes to repeal the alien and sedition laws. The most 
noted event of his Congressional career, was his defense of 
President Adams’ surrender of Robbins, who had murdered a 
man on board a British ship, and then fled to the United States. 
This defense was based upon a clause in Jay’s Treaty, making 
the act of surrender an exercise of political power which be- 
longed to the executive, and so powerful was his argument as to 
practically silence all opposition. May 7, 1800, he was nomi- 
nated by the President as Secretary of War, but before confirm- 
ation, and on May 12, 1800, he was nominated as Secretary 
of State, and was thereupon confirmed and accepted. In No- 
vember, 1800, by reason of sickness, Chief Justice Oliver Ells- 
worth resigned, and upon Marshall’s suggestion, Adams re- 
appointed John Jay in his place, but he declined to accept. 
Marshall, thereupon, recommended to the President for the 
office, Mr. Justice William Patterson of New Jersey, who had for 
seven years been a member of the court, but Adams disregarded 
the recommendation, and told Marshall he need not trouble him- 
self about the matter, as he had concluded to nominate ‘‘ a Vir- 
ginia lawyer, a plain man by the name of John Marshall; ’ and 
accordingly January 20, 1801, his name was sent to the Senate 
by the President, and he was thereupon unanimously confirmed 
as Chief Justice of the Supreme Court of the United States, 
January 31, 1801. 

It will be observed that he was never an office-seeker, in any 
sense, and that this most exalted position was conferred upon 
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him without any effort, or even suggestion, on his part, but solely 
because his great abilities as a constitutional lawyer, and his 
solid worth as a man, commended him to the President, the bar 
and the country. In this, there was a striking contrast between 
him and John Scott, who manifestly made the Great Seal an 
object of his ambition, from the time he passed over from the 
King’s Bench to the Court of Chancery, 22 years before he was 
made Lord High Chancellor in April, 1801. Upon Scott’s gradu- 
ation, he had devoted two years in preparing for the ministry, 
and he may have remembered that from the time of Augmendus, 
down to the appointment of Cardinal Wolsey, by Henry VIII., 
a period of more than 900 years, the Lord Chancellors had been 
selected almost exclusively from the clergy; that, although ap- 
pointments since that time had been confined almost wholly to 
the bar, yet that equity as a system bad made exceedingly slow 
progress, and hence might, with well directed efforts, be greatly 
improved, notwithstanding there appeared upon the roll the 
great names of the two Bacons, Clarendon, Nottingham, Somers, 
Cowper, Harcourt, Macclesfield, Talbot, Hardwicke, Northing- 
ton, and Camden. Besides, there was a living witness then upon 
the woolsack, in the person of Lord Bathurst, who had demon- 
strated that it was possible to secure that great office by luck, 
skillful intrigue or personal influence, even in the absence of the 
requisite learning or ability. Certainly, Scott appears to have 
supported the party in power, or soon to become in power, with 
great regularity. Whenever the king gave signs of mental 
aberration, he boldly advocated the cause of the Prince Regent. 
William Pitt was eight years his junior, but Scott had heard the 
Earl of Chatham, and knew the history of bis power and in- 
fluence, which was so largely inherited by his distinguished son, 
and so he almost uniformly supported Pitt, whose ministry gave 
promise of holding the Great Seal with some security. When 
Pitt was out of power, and Scott was holding office under another, 
he secretly plotted for Pitt’s restoration. He is said to have 
exercised greater influence in the cabinet than any previous Lord 
Chancellor for a vast number of years. He even procured the 
King’s signature to bills when he was conceded to be mentally 
incompetent for the transaction of business, —an act of mani- 
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fest usurpation, if not forgery, and this he sought to justify on 
the extremely subtle distinction that he was competent as Hing, 
thought not as an individual. The death of Pitt forced Scott 
to resign the Chancellorship, February 3, 1806, and Thomas 
Erskine succeeded him, but he only remained in office a little 
more than a year, when the ministry, including Erskine, were 
dismissed for insubordination, and Scott applauded, and so he 
was thereupon reappointed Lord High Chaneellor, April 1, 
1807. He continued to hold that office until the death of George 
III. necessitated his resignation, January 30, 1820, but he was 
immediately reappointed by George IV., whose friendship he 
had secured on his renunciation of the Whigs eight years before, 
by then referring to him as his ** dear young master.’’ In the 
meantime he had protested against the presence in the cabinet 
meetings of his old rival Lord Chief Justice Ellenborough, as 
inexpedient and without precedent, except in the case of Mans- 
field; and upon the resignation of Ellenborough in 1818, he 
secured in his place the appointment, without title, of Abbott, 
several years afterwards known as Lord Chief Justice Tenterden. 

The accession of the new King in January, 1820, brought 
unexpected troubles. A conspiracy was formed to assassinate 
the new cabinet, including Scott, but was discovered and frus- 
trated, and the result was that the would-be assassins, instead of 
getting into power, got into prison. The new King, as Prince 
Regent, after one year of married life had, twenty-four years 
before, separated from his wife, Princess Caroline, and from 
that time had continued an ‘‘ unbroken course of barefaced and 
notorious profligacy.’’ Such profligacy naturally led to indis- 
cretions on the part of Caroline, and accordingly a commission 
was appointed in 1806, including Erskine and Ellenborough, to 
inquire into her fidelity as a wife. She counseled with Scott, 
who was then out of office. August 11, 1806, Erskine reported 
in behalf of the commission, simply admonishing Caroline to be 
more circumspect thereafter. In 1814 Caroline was prohibited 
by the Queen from attending the reception given to the allied 
sovereigns of Europe on their visit to England, and so she went 
to the continent, and there remained until after the death of 
George III., and the accession of her husband to the throne, 
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which made her titular Queen of Great Britain. At the sugges- 
tion of Sir John Leach, Vice-Chancellor and a rival of Scott for 
the Great Seal, another secret commission had been appointed to 
investigate and report on the alleged irregularities of the new 
Queen, and they reported against her. On her subsequent trial, 
Denman, to the great delight of Scott, who presided, aptly 
applied to this conduct of Leach this quotation: — 


‘* Some busy and insinuating rogue, 
Some cogging, cousining knave, to get some office, 


Hath devised this slander.” 

The new Parliament was sworn in April 21,1820. Soon after 
the Queen appeared upon the soil of England. In announcing 
her arrival, the King required that the usual prayer for her in 
the Liturgy should be dropped. Scott, as the presiding officer 
of the House of Lords, ungraciously refused to allow her to enter 
that body, and also arbitrarily refused to present her petition, 
which was of common right. July 5, 1820, a bill to deprive her 
of her title, prerogatives, rights, privileges and exemptions, and 
to dissolve her marriage with the King, was introduced in the 
House of Lords. Henry Brougham and Thomas Denman, both 
in the prime of young manhood, were retained by the Queen. 
Copley, as Solicitor-General, appeared for the prosecution. The 
trial commenced in the House of Lords, August 17, 1820, with 
Scott as Lord High Chancellor presiding, and continued until 
November 10, 1820, when the bill, which on its third reading 
had only received nine majority, was withdrawn, greatly to the 
disgust of the Lord Chancellor. At the conclusion of the testi- 
mony and before such withdrawal, he left the woolsack and - 
spoke vehemently in favor of the bill for the divorce, and par- 
ticularly replied to what he termed the threats of intimidation 
contained in the arguments of Brougham and Denman. Mani- 
festly, they both regarded Scott as bitterly prejudiced against 
their client and in favor of his master, the King. One of them 
had referred to him as possessing the subtlety of the serpent. 
Certainly, he exhibited more intensity of feeling than we would 
naturally expect in so great a judge; and yet it is said that 
he presided with dignity, ability, impartiality and candor. 
Brougham’s peroration was magnificent, and fairly indicates the 
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strong convictions of himselfand Denman. Two extracts, only, 
can be here indulged. 

‘* Such,’’ said he, ‘* is the evidence in support of this meas- 
ure — evidence inadequate to prove a debt — impotent to deprive 
of a civil right — ridiculous to convict of the lowest offense — 
scandalous if brought forward to support a charge of the high- 
est nature which the law knows — monstrous to ruin the honor, 
to blast the name of an English Queen.’’ And then, after be- 
seeching the House ‘* to pause ’’’ — ‘** to take heed ’’ — ** to be- 
ware ’’ — ** to save the country,’’ and to save themselves, he 
said, ** save that country, that you may continue to adorn it — 
save the Crown, which is in jeopardy —the Aristocracy, which 
is shaken — save the Altar, which must stagger with the blow 
that rends its kindred Throne.”’ 

As Brougham closed, the venerable Erskine, who, as one of 
the lords was to pass judgment in the case, rushed out in tears. 
In casting his vote in favor of the Queen, Erskine referred to 
his efforts in earlier years to secure to the people of England 
and the world, the right of impartial trials, as the crowning 
acts of his life. On the withdrawal of the bill, Erskine declared, 
‘* Our constitution is once more safe,’’ and closed his last speech 
in the House of Lords by quoting from Hooker’s Ecclesiastical 
Polity these words: ‘* Of law there can be no less acknowledged 
than that her seat is the bosom of God ; her voice, the harmony 
of the world; all things in heaven and in earth, do her hom- 
age, —the very least as feeling her care, and the greatest as not 
exempted from her power; both angels and men and the crea- 
tures of what condition soever, though each in different sort 
and manner, yet all with uniform concert, admiring her as the 
_ mother of their peace and joy.”’ 

June 9, 1821, the King proclaimed his pleasure to ** celebrate 
his coronation’’ on the 19th day of the following July. June 
25, 1821, the Queen presented a memorial, claiming, as Queen 
Consort, a right ‘* to celebrate the ceremony of coronation at the 
same time as the King.’”’ The question of her right to be thus 
crowned, was referred to a committee of Lords of the Privy 
Council, including Scott, and was strenuously urged by Brougham 
and Denman, but they reported against her. For such services, 
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Scott was, on July 7, 1821, promoted to the title of the Earl of 
Eldon, and his brother William made Lord Stowell. With 
much trepidation for fear that Caroline might make her appear- 
ance, the King was crowned alone, July 19, 1821, and nineteen 
days afterwards Caroline died with a broken heart, to the great 
joy of the King and his ministers, including Scott. Such is the 
termination of the most sensational trial in which Scott ever 
participated, whether on the bench or atthe bar. From that 
time Scott’s influence with the Crown began to weaken. Under 
an injunction from the King, in 1822, he actually abstained 
‘*from political conversation and correspondence’’ during the 
King’s absence in Scotland. Changes were made in the cabinet 
without consulting him. His doubts and delays in deciding 
causes had long been the subject of criticism ; and in 1823 action 
was taken to facilitate the hearing of appeals in the House of 
Lords, when he took the unseeming opportunity of vindicating 
his own judicial conduct. When he read the speech gotten up 
for the King in 1825, he said, ‘* I should read it better if I liked 
it better.’’ Sir Robert Peel kept him in office for two or three 
years, by frequently referring to his ‘ profound learning, 
unsullied integrity and earnest desire to do justice.’ 

In 1826 Copley was made Master of the Rolls, and notice was 
given that early action would be taken to prevent further delays 
in chancery, and the following year this notice was renewed by 
Copley himself. In April, 1827, that great orator and states- 
man, who expired a few months thereafter, George Canning, 
was made Prime Minister, and Scott was really forced to resign 
the Great Seal, which he had held for nearly 25 years, and May 
1, 1827, the same was delivered to the prosecutor of Caroline — 
Copley, as Lord High Chancellor Lyndhurst. June 26, 1830, 
George IV. died, and Scott, at the age of 79, really sought a 
reappointment as Lord High Chancellor from William IV., but 
received no notice from the new King, and the office was given 
to Brougham, the leading counsel for Caroline, and soon after, 
her other counsel, Denman, was made Lord Chief Justice of 
England. 

Scott was one of the most conservative of conservatives. He 
opposed the Catholic Emancipation Bill in 1805. He opposed 
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the abolition of the slave trade in 1807. In the same year he 
subscribed to the pledge spurned by Erskine and the ministry, 
that no more concessions should be made to the Catholics. In 
1809 he opposed the abolition of the death penalty for petit 
larceny from a shop. In 1821 he again opposed Catholic Eman- 
cipation, and again in 1829. About the same time he opposed 
the repeal of the Test Act. In 1831 he secured the defeat of 
the Reform Bill. He opposed the Real Property Reform Act 
in 1832. In 1833 he opposed Brougham’s bill for regulating the 
judiciary. His last public speech was July 25, 1834, against 
railroads as ‘* dangerous innovations.”’ 

In private life he was simple, sincere, and playful with chil- 
dren and even with dogs, and insisted that most men did not 
know the luxury of playing the fool. The influence of his wife 
over him increased until her death, in 1831. In his old age he 
would write poetry addressed to Bessie, and so it is said of him, 
that ‘* the poetry of his life began and ended with Bessie.’’ In 
his last sickness he would repeat what George III. used to say to , 
him, to the effect that no other King had ever had an Arch- 
bishop of Canterbury and a Lord High Chancellor, each of 
whom had run away with his wife. His last appearance in pub- 
lic was the next day after the accession of Queen Victoria to 
power, June 20, 1837. He was so feeble that it was difficult, 
even with the aid of stimulants, for him to pass from his car- 
riage to the House of Lords, and on reaching it he went up to 
the woolsack and assured Lord High Chancellor Cottenham of 
his sincere respect. He then took the oath of allegiance to 
the new Queen, and signed the roll as a member of the House 
of Lords. Subsequently, he greatly regretted his inability to be 
present when the young Queen of eighteen delivered her first 
speech in person from the throne. January 13, 1838, he ex- 
pired in the eighty-seventh year of his age. 

It is said by Lord Campbell, in effect, that he knew but little 
outside of municipal law, but that he was acute, subtle, and 
logical, with a good memory, but utterly devoid of imagination 
or taste in composition or debate. His immediate successor, 
Lord Lyndhurst, has paid him a much higher tribute, by say- 
ing, in effect, that no one familiar with his work can refrain 
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from admiring his profound sagacity, his great erudition and 
his extraordinary attainments, and that no one ever doubted 
his decrees, except the noble and learned lord himself. The 
secret of his great and long continuous power, was the fact that 
the established church was always at his back, giving him sup- 
port. The Rev. Sidney Smith, preaching in York Cathedral 
in 1824, from the text, ‘‘ And, behold, a certain lawyer stood 
up and tempted him,’’ referred to the Lord Chancellor as hav- 
ing sat in that church in obscurity fifty years before, but who 
was then the greatest living lawyer. This extravagant language 
is certainly without justification, unless confined strictly to a 
knowledge of equity jurisprudence. Scott used to say, that 
‘¢ the union of Church and State was designed, not to make the 
Church political, but the State religious.”’ Possibly, he would 
have thought differently, had he lived in more recent times. 

Brougham once observed, in effect, that Scott’s ministerial 
duties crossed and jostled with his judicial duties and that he 
not only carried the politician into the disposal of patronage, 
but also into the disposal of the business of his court. It has 
even been said of him, in effect, that although keeper of the 
King’s conscience, he had been guilty of ‘* hypocrisy or self-de- 
lusion,’’ in withholding essential facts from the King. True, it 
may be said, in extenuation, that it was as difficult to safely keep 
the conscience of George IV. as it had been that of George III., 
without stultifying his own conscience; that the office of Lord 
Chancellor was political as well as judicial; that its tenure de- 
pended, not only upon the demise of the King, but also upon 
an ever changing and fluctuating ministry, and herein is one of 
the great vices of the English judicial system, as compared with 
the American. John Marshall held the Chief Justiceship of the 
Supreme Court of the United States by no such uncertain ten- 
ure, and his name has been subjected to no such derogatory 
observations from any impartial and competent critic. 

From the day Marshall took his seat upon the bench, down to 
the period of his death, through evil and through good report, 
he devoted himself almost exclusively, and with all the energy. 
and enthusiasm of his nature, to the duties of his great office. 
True, in the meantime, and we may assume as a matter of 
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love, he wrote the life of Washington, was a delegate in a con- 
vention to devise asystem of internal improvements in his native 
State, was a member of the Virginia convention to revise the old 
State constitution, and was made the president of the Washington 
National Monument Society, a position which he held until the 
moment of his death; and was then very appropriately suc- 
ceeded by his old leader in the Virginia constitutional convention 
of 1788, James Madison. These acts, though outside of his 
judicial functions, were well calculated to enrich his mind, and 
thus the better prepare him for his official duties, and at the 
same time stimulate in his countrymen a loftier patriotism and 
a nobler citizenship. 

From the very nature of things he must have detested Aaron 
Burr for his political intrigue and the murder of Hamilton ; 
nevertheless, in presiding upon his trial for high treason, he gave 
him the benefit of every principle of law in his favor, and hence 
his acquittal. 

The greatest monument to his memory is the aggregation of . 
judicial opinions he has left on record. These opinions are too 
numerous to particularly consider or even mention here. It is 
a remarkable fact that although he was in his 80th year when 
he died, July 6, 1835, and his associates upon the bench were 
mostly of a different political faith, yet, of all the great consti- 
tutional questions determined by the court during the 34 years 
he was a member, he was only overruled in one case; ! and in 
that only on two of the three questions decided, and then only 
by one majority. In one of his earliest cases he is subject to 
the criticism of having given an opinion upon the merits, when 
the court held it was without jurisdiction.? But it may be said 
of the obiter dictum thus announced, that after his death it was 
unanimously sanctioned by the same court.* Some of the de- 
cisions thus made, had more or less of a political bearing, but 
his judicial utterances were always free from political bias. 

That his mind was exceedingly comprehensive, his perceptions 
clear and discriminating, his logic irrefragable and convincing, 
his wisdom unaffected by prejudice or passion, and his judgment 


1 Ogden v. Saunders, 12 Wheaton, 213. 3 U.S. ve Lee Baron, 19 How, 74. 
2 Marbury v. Madison, 1 Cranch, 137. 
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held in equipoise, except as controlled by what he conceived to 
be the reason and the law of the case, must be conceded by 
every impartial man, who has carefully studied his great opinions, 
and has the capacity to comprehend them. 

It is certainly safe to say, that no pen can write — no tongue 
can tell—no one mind can fully grasp the extent and power of 
the influence which some of these opinions, backed by the 
sanction of the court, have had in preserving this Union in its 
integrity. Especially during the war, they served as so many 
unseen cords of steel, which could not be cut by the sharpest 
sword, nor broken by the heaviest cannon shot. 

Mr. Justice Story, possessing a different political faith, and 
who sat with him upon the bench for more than twenty-three 
years, and thus had the best of opportunities for reaching accur- 
ate conclusions respecting his great qualities of head and heart, 
a few months after his death bore testimony of his discrim- 
inating and far-reaching investigation, his great powers of 
analysis and force of reasoning, his deep-rooted principles, his 
love of truth, his devotion to duty, his simplicity of manner and 
perfect self-abandon, his moderation and kindness, his gentle 
nature and pure affection, his lofty purpose and noble ambition, 
his freedom from all passionate resentment, all extravagance, 
all eccentricity, all vice, all vanity, — pointing to him as ‘* the 
highest boast and ornament of the profession,’’ and as posses- 
sing a combination of virtues, so rare, that none were found 
more perfect. 

Six years before his death, Marshall in conjunction with 
Madison and Monroe, gave to his native State the benefit of his 
wisdom in the revision of the State constitution. In speaking 
of the importance of a pure and independent judiciary, he, while 
thus engaged, among other things, said: ‘* The judicial depart- 
ment comes home in its effect to every man’s fireside ; it passes 
on his property, his reputation, his life, his all. Is it not to 
the last degree important that he (the judge ) should be rendered 
perfectly and completely independent, with nothing to control 
him but God and his conscience? * * * I have always 
thought, from my earliest youth till now, that the greatest 
scourge an angry heaven ever inflicted upon an ungrateful and 
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a sinning people, was an ignorant, a corrupt, or a dependent 
judiciary.”’ 

Marshall had five sons and one daughter, but they are now 
all dead. There are numerous grandchildren, however, scat- 
tered throughout the country — some are in Richmond — some 
in his native county, including the only one bearing his name, 
‘* John Marshall,’’ who resides at Markham in that county. 

It was not until his great opinions had come under frequent, 
thorough and discriminating review, before the three depart- 
ments of State and national governments, and particularly the 
. courts, during the war, and since, that the people began to fully 
and generally appreciate his great services on the bench; and 
hence it was not until forty-seven years after his death that 
Congress made an appropriation for a suitable statue to his 
memory ; and thereupon the same was erected and unveiled at 
Washington, May 10, 1884. 

The English system of jurisprudence precludes conditions 
essential to the production of a judge in ali respects like John 
Marshall. Perhaps it would be difficult to find in the whole 


history of the bench and bar, two contemporaneous judges, so 
distinguished and able, and yet so unlike, as John Scott and 
John Marshall, except that each was tall, angular, awkward, 
kind and social. 

As indicated, Scott was disobedient, if not disrespectful to 
his parents. Marshall, throughout life, cherished a tender re- 
gard for his father and mother ; and often spoke of the former 


as ‘* far abler than any of his sons;’’ and only two days before 
his death he wrote an inscription for his own tomb, commencing : 
¢¢ John Marshall, son of Thomas and Mary Marshall,’’ etc. 

In his preliminary training, Scott had all the opportunities 
of a first-class English college. Marshall’s opportunities in 
that respect were mostly limited to primary schools and private 
instruction. Scott had all the preliminary legal training 
afforded by the celebrated Inns of Court and the best legal 
instruction of England. With the exception named, Marshall 
only had such as could be obtained in his private room or a 
country law office. Scott had all the advantages of daily wit- 
nessing the trial of causes by the most eminent of the English 


JOHN SCOTT AND JOHN MARSHALL. 23 


bar, in the most exalted common law courts of the world. 
Marshall had all the disadvantages of a sparsely settled English 
colony, or a newly organized American State, with only about 
three hundred thousand inhabitants, struggling with twelve 
others for independence. 

As a loyal subject, Scott believed in the coercive powers of 
parliament and the King in the American Colonies, but without 
any military experience or tendency, unless to circumvent 
parental restraint and detection. Marshall, believing in the 
principles announced in the Declaration of Independence, 
fought for several years with musket ‘and sword by the side of 
his father, to establish American citizenship upon a permanent 
basis. Scott limited his researches to municipal law and the 
common law, including equity jurisprudence. Marshall, with- 
out ‘neglecting these, extended his researches into the realms of 
history and general literature — international and constitutional 
law. Scott was true to the English theory of an ancient con- 
servative aristocracy. Marshall was the natural exponent of a 
new and progressive republic which he helped to construct. 
Scott’s judicial work was confined to the repairing, broadening 
and extending old foundations and old structures. In addition 
to these, Marshall was required to study the American state, 
in the American Republic, and their relations to each other 
and also to define the respective powers of the three co-ordi- 
nate departments of our national government — legislative, 
executive and judicial — each limited and permanently confined 
by a unique written constitution, ordained and established for 
the first time by the American people in their sovereign capac- 
ity. Asa judge Scott was learned and profound, but obscure 
and ambiguous. Marshall was clear, logical, comprehensive 
and irresistible. Scott was at times partial to the Crown. 
Marshall was always fair in his rulings, even in favor of the 
bitterest enemy of the republic. Scott’s opinions speak the 
language of -his own personality. Marshall’s opinions are 
grandly impersonal and breathe forth the spirit of the constitu- 
tion and the laws. Scctt was courageous when serving himself 
and his master, the Crown. Marshall was independent and 
without fear in the performance of duty. Running through the 
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life of Scott, was an element of intrigue, at times bordering on 
deception. Marshall was pure in heart and absolutely free from 
any and all dissimulation. Scott had a high regard for the 
established church, not only for its religious influences, but also 
because it was a power in English politics. Marshall was an 
humble, sincere and genuine churchman and Christian, because 
it served to bring him into closer relations with his Heavenly 
Father, and thus enable him the better to work out the purposes 
of his own creation. Scott was full of vanity and conceit, 
frequently manifested in his anecdote book and his personal 
reminiscences. Marshalf was excessively modest and unassum- 
ing — with a mind usually preoccupied with matters above and 
outside of himself. Scott, at times, posed as an amateur 
rhymer. Marshall wrote no verses, but his life of patriotic 
deeds and patriotic utterances was full of harmony, and without 
any discord. Scott was too much of a politician to be entirely 
free from partisan bias in judicial controversies involving 
political considerations. ; 

Marshall was a Federalist, but was never a politician in any 
sense; certainly not while upon the bench, and besides, his 
federalism was strongly impregnated with a broad and liberal 
republicanism, which must be regarded as including democracy ; 
and hence, he always independently voted his convictions, and 
his judicial opinions are all free from any traces of partisan 
bias. Scott was a devoted royalist —conscious of the returns 
it was liable to bring. Marshall profoundly loved his country- 
men, and diligently sought to enforce their will, as expressed 
in their constitution, which he had solemnly sworn to support. 
Throughout his career Scott was ever plotting and scheming 
for his own political advancement or security. The numerous 
honors which came to Marshall, were all unsought; and were 
accepted only from a sense of duty and in obedience to a man- 
date which to him was imperative. 

Nothing in the history of our country — not even the life of 
Washington, nor of Lincoln, nor of Grant, more certainly pro- 
claims an overruling Providence in the affairs of this nation 
than the circumstances which conspired to bring about the ap- 
pointment of Marshall to the Chief Justiceship of the Supreme 
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Court of the United States. Grandly equipped by nature — 
grandly prepared by study and experience — yet the appoint- 
ment was essential to enable him to exhibit to the world his 
great capacities of head and heart. 

In organizing the government, Washington tendered to that 
great jurist, John Jay, any office he might choose. He wisely 
selected that of Chief Justice of the Supreme Court of the 
United States. By reason of trouble with England, and at the 
urgent request of Washington, Jay was induced in May, 1794, 
to go as envoy extraordinary to that country without resigning 
the Chief Justiceship. Having completed his mission in England, 
and in the meantime having been elected governor of New York, 
under peculiar circumstances, Jay finally resigned the office of 
Chief Justice in the early part of 1795. 

Had not each of these things occurred, there would have 
been no vacancy for Rutledge, or Cushing, or Ellsworth to fill, 
and hence no vacancy created by Ellsworth’s subsequent resig- 
nation for Marshall to fill. Had not the nomination of John 
Rutledge, July 1, 1795, been rejected by the Senate, and had 
not William Cushing declined the office, after appointment and 
confirmation, Ellsworth never would have been appointed 
Chief Justice, and a different chain of events might have cast 
the office upon some one other than Marshall. Had Marshall 
accepted the office made vacant by the death of Associate 
Justice Wilson, tendered to him by President John Adams in 
August, 1798, he probably would have continued to hold that 
office during life, and although the country would have had the 
benefit of his services, yet, as that court has been conducted, he 
never would have had the commanding influence which he 
acquired as Chief Justice. Had not our government become 
involved in difficulty with France, Chief Justice Ellsworth would 
not have been sent, February 25, 1799, as one of three envoys 
extraordinary to negotiate and settle by treaty all controversies 
with that country; and had he not, while there, become weak- 
ened by sickness, he probably would not have resigned the 
office of Chief Justice in November, 1800 ; and then there would 
have been no vacancy for Marshall to fill. Had not John Jay, 
when reappointed to the office of Chief Justice in December, 
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1800, declined to accept, President Adams would never have 
nominated Marshall as he did. Had Adams followed the sug- 
gestion of Marshall, and appointed Mr. Justice Patterson, he of 
course never would have appointed Marshall. And finally, had 
not Marshall been appointed during the administration of John 
Adams, it is quite certain that he never would have been 
appointed at all. Marshall appears to have had no ambition to 
become Chief Justice. On the contrary it may be fairly inferred 
from his conduct, that his secret ambition was to become, what 
Hamilton gave so much assurance of becoming, until his life 
was cut short at the age of 47 by Burr’s murderous shot, and 
what Webster in later years did become, the great expounder of 
the American constitutions, as a lawyer in the American courts. 
If such was his secret design, it was, seemingly, overcome by a 
wise and overruling Providence, in order that his deliverances 
should, for the benefit of his countrymen, take the more perma- 
nent and commanding forms of judicial opinions. It may be 
assumed, that there are but few, if any, bold enough to declare 
that no finger from on high had anything to do with the shaping 
of the events which led to an appointment so essential to the 
perpetuity of the Union, and hence so salutary to mankind 
throughout the world, as that of Marshall to the great office he 
held so long. 

Undoubtedly, there were some who sat with him upon the 
bench, more learned in the history and technicalities of the law, 
and more brilliant in their exposition, but none with more 
accurate conceptions of the general scope, purpose and signifi- 
cance of the powers granted, limited, permitted, prohibited 
and reserved by our national constitution. 

Moreover, in the field of dispassionate analytical reasoning, 
in the enforcement of the several provisions of that instrument, 
in the absence of precedent, he stands out as the most exalted 
American. 

Besides a matchless intellect he was wholly without guile. 
He was intensely, broadly and truly a patriotic American. 

He had, moreover, those essentials of a great judge, the 
power of reserving and suppressing conviction, until with 
impartial discrimination he had mastered the case in all its bear- 
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ings, and then to clearly formulate and grandly carry his con- 
clusions into execution, regardless of consequences to himself, 
or popular clamor. 

Such is a very meager sketch of an obedient son, a dis- 
criminating student, a brave soldier, a loving husband, an 
affectionate father, a patriotic citizen, a faithful representative 
in both the State and national councils, an able lawyer, a dis- 
creet diplomatist, a wise cabinet officer, an unselfish man, a 
modest, unassuming and genuine Christian, a consummate 
judge. May his memory ever be held sacred by the American 
bar, his wisdom continue to guide the American courts, and his 
services in preserving the integrity of the Union always be 
appreciated by the American people. 
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THE ANALOGIES AND DIFFERENCES OF THE CIVIL 
AND THE COMMON LAW.! 


In no country perhaps is the double study of the civil law 
and the common law carried to the same extent that it is in the 
State of Louisiana. The civil law is established in the whole 
of Europe and of America, excepting England and the United 
States. The Roman law is the source and foundation of the 
law of Russia as well as of Mexico and Peru, of Germany as 
well as of France, Spain or Italy. The most diversified nations 
in their political institutions or private manners derive the prin- 
ciples of their legislation from the same origin, and that is the 
civil law of Rome. England herself has taken her common 
law from it almost entirely. Chief Justice Holt said: ‘* Inas- 
much as the laws of all nations are doubtless raised out of the 
ruins of the civil law, as all governments are sprung out of the 
Roman Empire, it must be owned that the principles of our law 
are borrowed from the civil law, and, anaes, grounded upon 
the same reason in many things.’’ ? 

Another of England’s great judges has made a similar and 
even more remarkable acknowledgment, Sir William Jones said 
- also: ‘* With all its imperfections, the digest is a more valuable 
mine of judicial knowledge; it gives law at this hour to the 
greatest part of Europe, and, though few English lawyers dare 
make such an acknowledgment, it is the source of nearly all 
our English laws that are not of feudal origin.’ ® 

And were it not so, how could it be explained that nearly all 
the principles of the English law are expressed by maxims taken 
from the Roman law? Why does Chitty, the Pothier of En- 
gland, in expounding the law of Contracts, say: ‘* The common 


1 Address read before the New 2 Modern Reports, Vol. XII., p. 
Orleans Law Association at its last 482. Irving on Civil Law, p. 95. 
annual meeting; revised and corrected 3 Id., ibid, p. 96. 
for the American Law Review. 
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law maxim is, ex turpi contractu oritur non actio?’’ And again: 
«« Bx nudo pacto non oritur actio. The earliest’ records of our 
law show that this maxim was always recognized in this country.”’ 
And again, he states as a principle of the common law that, in 
doubtful cases, potior est conditio possidentis.! Indeed, how 
is it that Broom has, in some way, summarized the whole of 
the English laws, in a collection of maxims taken from the 
Roman law? 

But, let no one believe that, in its state of comparative per- 
fection, the digest of the Roman law was the fruit of pagan 
civilization; for when it was compiled in the sixth century by 
order of the Christian Emperor Justinian, the Roman law had 
been softened, purified and elevated by the ethics of Christianity. 
And we myst note on that subject, what is of no small historical 
and legal importance, that the digest was promulgated in the 
name of Jesus Christ.’ 

But, although the two great systems of law descend from a 
common ancestor, the lawyers of the civil law countries take no 
interest in the common law of England, and do not study it. 
And, on the other hand, the lawyers of England and those of 
the United States, excepting Louisiana, have very little knowl- 
edge of the civil law, and if it is taught at all in the universities 
of those countries, it is only as foreign arts or foreign languages 
are taught, which means very imperfectly. 

In Louisiana, the study of both the civil and the common 
law is necessary, because both systems prevailhere. Of course, 
the civil law is the fundamental law of the State. It passed 
into it with the treaty of Cession ; and when, three years later, the 
Legislative Council of the Territory of Orleans appointedtwo dis- 
tinguished members of the bar of New Orleans to compile and pre- 
pare acivil code for the territory, it enjoined them to make the 
civil law the groundwork of that book of statutes. But, under the 
pressure of the American jurisprudence at large and of that of the 
Federal courts, great inroads have been made by the common 
law into the municipal law of Louisiana. Both the bench and 
the bar of our State are apt to cite and quote common law 


1 Chitty on Contracts, 4th Am. Ed. 2 Preambles to the Digest. 
p. 513 et seq. 


30 33 AMERICAN LAW REVIEW. 


authorities in cases arising under the provisions and the express 
terms of the civil law. 

Hence, it may be of some interest to consider certain dis- 
tinctive traits of difference between the two systems. Some of 
these differences may be found even in the great and funda- 
mental principles of morality and public order which underlie 
the laws of all civilized countries. For instance, the rules which 
in the two systems govern the sale which an heir makes of his 
rights in the succession of a living person, present a remarkable 
contrast. 

By the civil law the heir cannot dispose by contract of his 
expectant rights of inheritance whilst the ancestor, relation, or 
testator is alive, even with his consent. The reason is not that 
the sale would be of something which does not yet exist, because 
the sale of property in futuro is valid, as is also the sale of a 
mere chance or contingency. The prohibition is based upon 
reasons of morality and public policy, and consequently all such 
contracts of the presumptive heir, whether by sale, exchange, 
lease or pledge, are void and of absolute nullity. The Civil 
Code of Louisiana and the Code Napoleon both contain manda- 
tory provisions to that effect. 

Pothier says that there are things which it is against decency 
and good morals to expect, such as a future succession, which 
one cannot expect without hoping for the death of the person 
that will realize the expectation; and morality does not permit 
this. 

The French commentators of the Code Napoleon are unanimous 
in the same sense, and some of them make the remark that a 
guilty hope may suggest criminal thoughts and may tempt the heir 
into hastening the death which he covets. The Court of Cassa- 
tion has held that the agreement by which the eventual rights 
of an heir of the succession of a living person are the subject of 
a bargain, being prohibited by the code, mast necessarily be 
placed among contracts which are contrary to good morals and 
public order.’ 


1 Civil Code of Louisiana, Articles Troplong, De la Vente, p. 382 e¢ seq.; 
979, 1015, 1887, 2327, 2454; Code Laurent, Droit Civil, obligations, 584. 
Napoleon, Articles 791, 1130, 1600; 
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The principle comes from the Roman law, but the modern 
civil law has rendered the rule even more rigid. By the Roman 
law the prohibition was only applicable to contracts of the kind 
entered into by the contracting parties without the consent of 
the person whose succession was the subject of the agreement. 
With the consent of that person the contract was not forbidden.! 

In the common law the rule is entirely different. There, the 
right of the expectant or presumptive heir to dispose by con- 
tract of his eventual interest in the estate of his ancestor while 
this one is yet alive, has been recognized and sanctioned by the 
courts of England and of this country; and that jurisprudence 
has been firmly established by numerous authorities of the high- 
est order. The question of good morals and public policy has 
not even been raised or considered in the cases in which the 
principle has been declared. The subject has been examined by 
the courts of the common law simply as a matter of sufficiency 
of interest in the heir to form the consideration of a contract, 
and of a court of equity to enforce it. 

Judge Story says in this respect that even the naked possibil- 
ity or expectancy of an heir to his ancestor’s estate may become 
the subject of a contract of sale or settlement, and in such cases, 
if made bona fide for a valuable consideration, it will be enforced 
in equity after the death of the ancestor, not, indeed, as a trust 
attaching to the estate, but as a right of contract.” 

It has even been held in the common law States that the assign- 
ment of such rights by the presumptive heir created a right of 
preference which was superior to the lien produced by the subse- 
quent attachment of the property inherited by him.® 

Another marked distinction may be observed in the respective 
rules of the civil and the common law which govern the sale or 
assignment of incorporeal things, such as claims or credits. In 
the civil law, notice of the transfer to the debtor of the credit is 
indispensable to complete the right of the assignee. It is the 
notification which constitutes the legal possession of the credit, 
whether in case of sale, pledge, garnishment, attachment or 
seizure under execution. The right of preference springs from 


1 Dig. L. 30, De Pactis. 8 Miller v. Emans, 19 N. Y. 384. 
2 Story Eq. Jurisp., Vol. 2, § 1040. 
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the notice itself. Without it, the credit may be treated, even 
after the assignment or seizure, as still the property of the trans- 
feror. The transfer itself, says Troplong, gives no possession ; 
it is by the notice that the creditor takes external possession of 
his right.? 

It is not so inthe common law. There, the mere act of trans- 
fer completes the right of the transferee. The notice to the 
debtor of the credit gives no additional validity to the assign- 
ment. Consequently, if the owner of the claim, after transfer- 
ring it to one person, transfers it again to another, the latter 
has no right against the former, even in the absence of notice of 
the transfer. Such is the jurisprudence both of England and 
this country, always excepting the State of Louisiana.? 

We find also a fundamental difference between the civil and 
the common law in the Prescription Liberandi Causa of the 
one and the Statute of Limitations of the other. The prescrip- 
tion of the civil law is based upon the presumption of payment 
and extinguishes the debt. The presumption is juris et de jure. 
The obligation is as fully discharged by it as if it were paid in 
reality. By the Statute of Limitations of the common law the 
debt is not extinguished, there is no presumption of payment 
under it, and the right of the creditor to sue is alone barred. 
The obligation remains alive and valid. 

The consequence is that, in the civil law, when the debt is 
prescribed, the mortgage or other accessory contract securing it 
lapses and goes out of existence like the principal obligation. In 
the common law, on the contrary, as it is only the right of 
action which is barred by the statute, and as the debt remains in 
full force notwithstanding, it follows that the mortgage, pledge 
or other security of the principal obligation also remains alive 
and valid in spite of the bar. In such a case, it was held that 
the pledgee had the right to sell the pledge in payment of the 
debt, though he could not sue the debtor. 


1 Code Napoleon, Articles 1689, 2 Jones on Pledges, Sec. 136; Story 
1690; Civil Code of Louisiana, Arti- on Bailments, Sec. 290; Edwards on 
cles 2642, 2648; Troplong, Nantisse- Bailments, p. 191; Thayer v. Daniels, 
ment, Sec. 265. 113 Mass. 129; Williams v. Ingersoll 

89 N. Y. 522, 523. : 
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The Supreme Court of Massachusetts said in this respect: 
* The pledgor might avail himself of the statute of limitations 
as a defense to the suit upon a note. But the statute affects 
merely the remedy on the note, and dees not on the one hand, 
defeat the lien of the pledge upon the property pledged, nor, on 
the other, enlarge that lien to an absolute title to the property.”’! 

I remember a prominent member of our bar, who has since 
occupied a very high diplomatic position, saying in my presence 
many years ago, that he had a mortgage note which was pre- 
scribed, but that the inscription of the mortgage was not yet 
perempted, and he was puzzled to know what todo about it. He 
was taxed, in that circumstance, with ignorance by his brother 
lawyers, and not unjustly. He had studied law in a Northern 
university and was imbued with the principles of the common 
law. His position in regard to the mortgage note would have 
been different in New York or Boston. 

We may push farther the consideration of this subject and 
note another distinctive feature of the law of prescription under 
the two systems. In the civil law, the mere acknowledgment 
of the debt, without any promise of future payment, interrupts 
the course of prescription. In consequence of this principle, it 
has been decided that a debt secured by a pledge is never ex- 
tinguished by prescription so long as the pledge remains in the 
hands of the creditor, because its presence there constitutes an 
acknowledgment of the debt and thereby a continuous inter- 
ruption of the prescription. 

In the common law it is otherwise. In order to take the debt 
out of the statute of limitations, the acknowledgment of the 
obligation is not sufficient. There must be, besides, a new 
promise to pay on the part of the debtor, or, at all events, an ac- 
knowledgment which contains and expresses an intention to pay 
the debt and is equivalent and amounts to a new promise. 
The mere fact, therefore, that the pledge remains in the hands 


of the pledgee is no evidence of any such intention or new 
promise. 


1 Hancock v. Insurance Co., 114 756; Belknap v. Gleason, 11 Conn. 160; 


Mass. 156; Shaw v. Silloway, 145 Hulbert v. Clark, 128 N. Y. 295. 
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Speaking of the contract of pledge we find in relation to it 
some remarkable differences between the civil and the common . 
law. It is proper to note those differences because the contract 
of pledge is, at this day of great commercial and financial 
transactions, the most important of all the contracts of security. 

Trade, both domestic and foreign, depends almost exclusively 
upon it. Commercial business seldom rests upon a cash basis. 
It is credit which vivifies it, supports it and extends it. But 
credit itself must be established and maintained by security, and 
there are only three modes of security to that effect: the mort~ 
gage, the pledge and the personal obligation of the indorser or 
the surety. 

The mortgage is too slow and too difficult of immediate and 
safe execution. It demands the investigation of title deeds, 
the framing and recording of written acts. Commercial affairs 
cannot brook such delays. Indorsers and sureties are loath to 
bind themselves, and when they consent to do it, they them- 
selves may demand to be protected by collaterals. The pledge, 
therefore, remains the principal security of the capitalist, the 
banker and the merchant, and, conversely, the means of obtain- 
ing the credit necessary to the borrower. In its rapid move- 
ments the pledge passes from hand to hand without dilatory 
formalities. It secures in the same day several and successive 
banking or commercial operations. It transmits capital to 
distant places, or draws it home. It is in reality the pivot of 
commerce. 

It has, in the present century, acquired even a greater impor- 
tance than it had before, owing to the vast development and 
increase of personal or movable property. With the Romans 
and in the countries of Europe in ancient times, personal prop- 
erty was of comparative inferiority to real estate. Res mobilis 
res vilis was the expression used to show the poor estimation in 
which movable property was held. The wealth of those days 
consisted in landed estate and belonged almost exclusively to 
the nobility and the clergy. The law bearing upon immovable 
property was, therefore, of much more importance and had 
attained a higher degree of perfection than that which governed 
personal property. But within the nineteenth century, human 
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industry, modern discoveries and inventions, the establishment 


-of numerous corporations and joint-stock companies, the open- 


ing of pew avenues of commerce, have created a wealth of per- 
sonal property, equal if not superior to that of real estate. The 
laws which govern it have grown in proportionate importance, 
and foremost among these laws that of the contract of pledge 
has taken a wide range. But the law of pledge of the civil- 
ians has necessarily progressed in a more methodical manner, 
and, therefore, reached a higher and earlier degree of improve- 
ment than that of the common law. Statutory law provides 
for the future with such prevision or foresight as the human 
mind is susceptible of. Common law is formed in proportion 
as new facts and new events arise, upon which it is based. It 
looks to the past, not to the future. It moves, therefore, 
slowly and irregularly. Precedents have to be established 
before custom may be fixed and require the force of law. Judge 
Story himself, as well as a more recent writer, Mr. Schouler, 
has noted the unsatisfactory condition of the law of pledge of 
the common law; the latter writer says pointedly: ** The whole 
doctrine of pledge is one which has unevenly developed at 
the common law, and our rules are frequently derived from 
the Roman law of pledge, which, however, in many points differ 
from our own; or else we borrow from the analogies of the 
chattel mortgage.’’ 

This similarity of the chattel mortgage of the common law 
and the pledge is, up to the present day, a cause of great con- 
fusion and, consequently, a source of embarrassment for the 
courts of England and of this country. That confusion has 
produced a certain vagueness or looseness of language in rela- 
tion to the two modes of security, which has reached even the 
Supreme Court of the United States. In a case in which the 
validity of a pledge of cattle was at issue, that eminent tribunal 
said: ** As the verbal mortgage or pledge included all the cattle, 
and was accompanied by delivery, it was good at least as against 
the defendants, irrespective of notice.’’* 

There is no such thing as a verbal mortgage, even a chattel 


1 Story on Bailments, Sec. 313; 2? Means v. Bank of Randall, 146 
Schouler on Bailments, pp. 233, 234. U. S. 628. 
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mortgage is in writing, and a pledge can never be a mortgage. 
The transaction, however obscurely evidenced, must be one or 
the other of the two contracts in question. 

The civil law is free from such confusion, because its law of 
pledge is better determined by statute, and also because we have 
no mortgage of personal property. 

A notable difference between the two systems in regard to the 
contract of pledge may be found also in the form of it. No act 
in writing is necessary in the common law. A verbal agree- 
ment and the possession of the things pledged are sufficient. In 
the civil law, on the contrary, except in pledges of commercial 
paper, there must be an act in writing, in which the amount of 
the debt secured is stated and the thing pledged is described. 
The object of the written act is to prevent collusion between the 
pledgor and the pledgee. The date of the act shows whether 
at the time the pledge was granted the pledgor could honestly 
give a right of preference to the pledgee. The statement of the 
sum secured by the pledge shows for what amount the pledgee 
was at that moment a creditor of the pledgor. The description 
of the thing pledged prevents the fraudulent substitution of 
other and more valuable property to the thing pledged. The 
reason of the law in this respect is only to protect third persons, 
and therefore, in the absence of other creditors, the pledge is 
valid between the parties to the contract without the act in 
writing. It has been so decided by the Supreme Court of 
Louisiana. 

Our Civil Code provides that the written act must be recorded ; 
but it does not say where. The Code of 1825 provided that the 
act of pledge must be recorded in the office of a notary public. 
The present Revised Civil Code of Louisiana of 1870 provides 
that the act must be recorded in the manner required by law; but 
it does not state in what office the recording must be made, It 
is one of the many defects of the Code of 1870. 

But it is especially in the rules which govern the rights and 
the obligations of the pledgee, that the civil and the common 
law are now wide apart from each other; and there can be no 
question that the separation is owing to the fact that the civil 
law has remained faithful to the fundamental principles of the 
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contract of pledge, whilst the common law has gradually repudi- 
ated those principles, until it has established a hybrid system of 
pignorative security, where the essential elements of the pledge 
proper are wanting. I speak of the right of the pledgee to use 
the thing pledged for his own benefit without the consent of the 
pledgor. 

The civilians deny that right very positively. The common 
law, notwithstanding some feeble protests now and then against 
it, has affirmed the rule that the pledgee may make use of the 
thing pledged without authority from the pledgor, and conse- 
quently may subpledge or repledge it. 

The commentators of the Code Napoleon are emphatic in 
their expressions on the subject. The thing pledged is put in 
the hands of the pledgee as a deposit and for the sole purpose 
of securing his debt. He has, therefore, no right whatever to 
use it, and it is using it, to subpledge it; the use of the thing 
in such cases is an abuse of the trust. Justinian condemned it 
as equivalent to a theft. Si creditor pignore utatur furtum 
committit. 

A memorable instance of the rule of the civil law arose in 
France some years ago in the case of the banker, Mires. He 
sold the stock pledged to his company at a time when it had 
arisen in the market, and accounted to the pledgees for the pro- 
ceeds, pretending that it had been sold when depreciated. He 
was prosecuted for breach of trust and larceny, and was sued 
also for damages. His defense was mainly that by the terms of 
the pledge, tacitly understood between the parties, he was only 
bound to return to the pledgors stock of the same kind, value 
and quality, which he was willing todo. He supported his de- 
fense by the fact that the receipt given to the pledgors for the 
stock only designated and described it by name, but did not give 
the numbers of the shares, or identify them individually in any 
manner. He contended further that he acted in selling the stock 
under a well established custom of bankers in similar circum- 
stances. 

The court held that the pledgors were not bound by a custom 
of which they had no knowledge; and that even if such custom 


1 Troplong, Nantissement, Secs. 420, 421; Laurent, Nantissement, Sec. 493. 
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did exist, it would not warrant a fraud. Mires was condemned 
to imprisonment. 
The rule is the otber way in the common law, and it is there 
pretty well established that the pledgee can make use of the 
thing pledged for his own advantage and subpledge or repledge 
it. The great preponderance of authority support this view of 
the question both in the United States and in England; and it is 
curious to observe that the foundation of this jurisprudence, 
which is clearly subversive of the true principles of the pledge, 
is to be found in a case in which Chief Justice Holt decided that 
the pledgee of certain jewelry could use it at her own peril. 

The rule was repeated by Sir William Jones and Justice Buller 
in subsequent cases, and was adopted by Chancellor Kent. 

It would seem that the very statement that the pledgee may 
use the thing pledged at his own peril, shows that he has no 
right to do it. The principle was evidently conceived in error. 
Judge Story’s sound legal mind would not submit to such per- 
version of the true principles, and he says that the reason given 
by the English judges in that instance, so far from proving that 
the pledgee could lawfully make use of the thing pledged, 
expressly negatives any such right. 

What may properly be said on this subject is, that if the 
parties contract under a local custom by which the pledgee may 
subpledge or repledge the securities in his hands, the custom 
enters into the agreement, in default of a contrary stipula- 
tion. 

This is the only warrant for the mode of business by which 
the banks and other money lenders in this country make use 
of the thing pledged by repledging it without the express con- 
sent of the pledgor. 

Another cause of the departure of the common law from the 
original and fundamental principles of the contract of pledge 
may be found in the doctrine of equitable liens, peculiar to the 
jurisprudence of England and the United States, and unknown 
to the civil law. In the latter, no lien or privilege can be con- 
tracted for by the parties. It is created by statute, or it does 
not exist at all. The pledge only confers the lien and right of 
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preference to the creditor if the contract is accompanied by 
possession of the thing pledged. The same indispensable 
condition of possession in the pledgee is part of the common 
law; but there, the equitable lien, without the possession, pro- 
duces very nearly all the effects of the pledge and gives to the 
preferred creditor, to a considerable extent at least, all the 
benefits and advantages of that contract, to the prejudice of the 
other creditors, by the mere intention of the parties that he 
should have a right of preference over some specific property of 
the debtor. In this respect all that equity jurisprudence has 
gained in favor of the equitable lien is detracted from the law 
of pledge. Where, under the inflexible rule of this law, that 
the pledgee should be in notorious and unequivocal possession of 
the property of his debtor, and thereby that third persons deal- 
ing with the latter should be informed of the incumbered con- 
dition of his property, by the principle of equitable liens, the 
third persons have no notice whatever of the right of preference 
given by him to some favored creditor, and they deal with him 
in the false belief that his property will answer for his debts 
generally and without a claim of priority over them. The equi- 
table lien, therefore, works in the dark and arises from an occult 
understanding with the debtor, whilst the pledge must act in 
broad daylight, under pain of nullity. 

A question of vital importance to Louisiana on this subject 
was raised recently, and that was whether the Federal courts 
could recognize and apply the doctrine of the liens in equity in 
this State where only statutory privileges are established. The 
Circuit Court decided the question in the affirmative; but the 
Supreme Court of the United States would not pass upon it and 
disposed of the case on other grounds. If the jurisdiction of 
the Federal courts in this matter is to be affirmed, an alien 
would be entitled, under its protection, to greater rights of priv- 
ilege and preference than the citizens of Louisiana could obiain 
in their own courts. Such would be the anomalous result of a 
dual jurisdiction, a dual jurisprudence, and we may say a dual 
justice in the same State.! 

Not only in the pledge, but also in the sale or transfer of per- 
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sonal property, the contrast is striking between the common and 
the civil law. 

The principle of common law is that, if that kind of property 
is sold or pledged by one who is not the owner and has no author- 
ity from the owner, no title passes to the transferee, though 
the latter is in good faith and gave full value for the thing. 
Of course, I am not speaking of negotiable paper and of the law 
merchant. The courts of England and of this country say, in 
support of this rule, that the affairs of men cannot prosper if 
the owner of personal property can be deprived of it by a dis- 
honest agent, without his consent, and that a person dealing with 
an agent must know at his risk the extent of his authority to 
dispose of the property, and can only blame himself if he trusts 
an unfaithful agent. 

By the civil law of France and of the countries of hee 
which have followed her legislation, the possession of movable 
property is equivalent to title, except of lost or stolen things. 
‘Consequently the pledgee or transferee of personal property is 
protected even against the true owner when it is pledged by a 
factor, or by a dishonest agent, or by a stranger. 

This rule of the French law comes from the Germanic cus- 
toms, and not from the Roman law; and, curious enough, the 
modern Germans have not perserved it, except in the sale or 
pledge of merchandise made by a merchant in the course of his 
business. In that case, the Commercial Code of the German 
Empire protects the purchaser or pledgee against the true owner 
whose property has been thus disposed of without his consent. 

The Civilians give for their rule reasons which are in direct 
opposition to those of the common law. They say that the 
true owner of movable property fraudulently disposed of by an 
agent, has nobody to blame but himself, for placing his confi- 
dence in a dishonest person; that a pledgee or purchaser in 
good faith cannot be mude to suffer therefor; that movable 
property has no title, Mobilia non habent sequellam; and that, 
if third persons were not protected in such cases against the 
true owner, commerce would be obstructed and injured. 

The State of Louisiana has not, in that respect, followed the 
French law, but has adopted the principle that possession of 
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movable property is not equivalent to title, and, therefore, that 
only the true owner or his authorized agent can transfer the title 
of it. 

The legislature manifested its will on this point by suppress- 
ing, in our Civil Code of 1825, the first paragraph of Article 
2279 of the Code Napoleon, which provides that possession of 
movable property is equivalent to title, and by adopting the rest 
of the article. 

The jurisprudence of the State has affirmed the rule, and 
stands on a level, in relation to it, with that of the common law 
States. 


Henry Dents. 


New ORLEANS, La. 
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LAND TITLE REGISTRATION IN MASSACHUSETTS. 


The passage by the legislature of Massachusetts of a land 
title registration act, based upon the principle known as the 
‘* Torrens System,’’ following immediately upon the passage of 
a similar act by the State of Illinois, and the preliminary steps 
looking towards the establishment of this system which have 
been taken in other States, among them Maine, Rhode Island, 
New York, Maryland, Ohio, Texas, Wisconsin and California, 
again revives the question of the desirability of the system as a 
whole, and the possibility of introducing it in the various States 
of this country, under the limitations of their several constitu- 
tions; a discussion which has been carried on at considerable 
length in the newspapers, magazines, bar association addresses, 
and otherwise, during the past eight years. 

It is opportune, therefore, at this time to refer briefly to the 
history of this legislation, particularly in Massachusetts, where 
the system was first advocated before the legislature, although 
that State was not the first to pass an act embodying it; and 
also to restate some of the arguments both for and against the 
system, most of which are now familiar to the profession. 

In Massachusetts a joint committee of both branches of the 
legislature was appointed in 1891 to report upon the advisability 
of adopting the Torrens System. After thorough investigation 
and public hearings, the committee unanimously reported in favor 
of its adoption. Accordingly, in 1893, the legislature passed 
an act authorizing the Governor to appoint a commission, to 
consist of three persons, to draft a bill embodying substantially 
the Torrens System of registration of titles, with such changes 
as should be necessary in order to adapt it to the laws of Mas- 
sachusetts. 

A committee appointed under this statute having dissented in 
their views as to the nature of the bill which they were required 
to draft, both a majority and a minority report and two bills 


LAND TITLE REGISTRATION IN MASSACHUSETTS. 43 


were presented to the legislature, with the result that neither 
was enacted ; and the question was referred to the succeeding leg- 
islature from year to year until in 1897, when, under chapter 511 
of the acts of that year, the Governor appointed a single com- 
missioner, who submitted a draft of an act which was passed by 
the legislature with no substantial change, and took effect by the 
approval of the Governor, June 23d, 1898. 

This act consists of one hundred and sixteen sections, and 
follows closely the principles upon which the Torrens System is 
based, as embodied in the acts of the Australian Colonies, but 
with such changes and adaptations as are necessary and desirable 
in order to introduce it in Massachusetts with the least possible 
change in existing conditions affecting titles. 

This statute provides for the examination of titles by a public 
examiner, and an adjudication of a court, established by the act, 
if the titles are found perfect. The adjudication is evidenced by 
a. certificate issued under the authority of the commonwealth, 
upon which all subsequent transfers or incumbrances are indi- 
cated until a new certificate issues; so that the certificate is in- 
tended to show at all times the exact state of the title, without 
the necessity of investigating its past history. In order to guard 
against the possibility of a person’s being cut off by this adjudi- 
cation from any interest which he might otherwise claim in the 
property, without an opportunity to assert his claim, in addition 
to the examination of title and the report thereon made by the - 
official examiners, notice of the application must be given both 
by publication and by personal service on all persons within the 
commonwealth whose interest would be possibly affected by the 
adjudication, including the owners of the adjoining lands; and 
an assurance or indemnity fund, against loss occasioned to any- 
one through error or mistake in registration, is provided. 

The advantages offered by a system of registration of title, 
which affords greater certainty with less expense and delay in 
the transfer or mortgage of the title, are so important that slight 
objections, incidental to the introduction of every change, are 
readily overlooked. If it is possible to secure in this country a 
method of dealing with real estate which is at once as sure, 
expeditious and inexpensive as that which has been in operation 
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in the Australian Colonies during the last forty years, it is 
extremely unfortunate if there are provisions in any State con- 
stitution which would prevent its adoption. 

Whatever tends to cheapen and simplify the transfer of prop- 
erty, whether real or personal, enhances its value to the same 
extent ; and to place real estate on as good a footing as personal 
property as regards its transfer means an enormous addition to 
the wealth of the community. 

The total assessed valuation of the real estate in Massachusetts 
is approximately $1,500,000,000, and this is probably not two- 
thirds the market value. P 

The number of deeds recorded in a single year was, in 1891, 
108,380; other instruments, 22,371; number of legal pages 
covered by recording those deeds, 408,518}; fees received for 
recording, $95,402.40; and the expenses of the offices, over and 
above what is paid by the counties, were $59,411.88. _ 

In 1895 the number of deeds was 124,515; other instruments, 
33,242; pages covered, 501,856; fees, $114,691; expenses, 
$70,965. On account of the repeal of the statute under which 
these returns were published, the data for later years are not 
readily obtainable. 

It is apparent from a glance at these figures that the gain of 
even a slight percentage in the value of the real estate which 
can be brought under the operation of a registration system, is 
well worth some increase in the expense of the registration 
: offices to be maintained by the commonwealth, especially if off- 
set by a corresponding decrease in the amounts paid by the 
inhabitants of the commonwealth for private services necessary 
in order to effect any transfer or mortgage of real estate. 

Everyone who has had any experience of the difficulties and 
delays attendant upon mortgages or transfers of real estate under 
existing conditions, especially in the large cities, where transfers 
have been numerous, and the records in registries of deeds have 
become voluminous, must recognize the need of a reform in 
some direction. 

The problema to be solved here is not by any means the same 
as that which exists in England. In only comparatively small 
portions of England have any systems of registering deeds ever 
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been adopted. In Middlesex and Yorkshire Counties, and in the 
Bedford Level, there have been, since about 1628, offices for the 
registration of deeds ; but generally in England the title depends 
upon the collection and preservation of the original instruments, 
and copies of such as have been lost from time to time, together with 
depositions and other documents for the proof of facts affecting 
the title. These papers are handed to the solicitor by whom the 
examination of title is to be made, and he reports upon it, with- 
out the necessity of making any examination of the public 
records. The system is burdensome and expensive, and occa- 
sions great dissatisfaction among the landowners of England to- 
day ; but the system of title registration embodied in Lord 
Cairns Act of 1875 has been uniformly and continuously opposed 
by the solicitors of England; and the question now agitated in 
Parliament is whether that system shall be made universally 
compulsory, or a system of registration of deeds, such as exists 
in the counties above referred to and in this country, shall be 
adopted. The system of title registration has in fact been made 
compulsory in the county of London; and the intention is to 
gradually make it compulsory throughout England. 

The titles in England are much more complex than those in 
the United States. A great many of the interests in land recog- 
nized by the feudal laws still survive there, which are unheard 
of here. Complicated settlements are frequent; and on ac- 
count of the loss of title deeds, and many other circumstances, 
titles have many imperfections, which are ordinarily waived by 
purchasers; whereas our titles are usually good, and frequently 
very perfect. 

From the earliest times a system of registering deeds has pre- 
vailed in the United States; and the question of greatest diffi- 
culty now is how the enormous mass of records which has 
accumulated in populous places, where transfers are frequent, 
can possibly be examined and dealt with. Thesystem of record- 
ing each deed,—which the statute makes notice to all per- 
sons, declaring also, that deeds not so recorded shall have no 
effect as against purchasers for value without notice, — worked 
admirably while the number of conveyances to be recorded was 
small; but with the enormous increase in the transfer of real 
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estate in modern times in and about large cities, the examina- 
tion of these records becomes a matter of immense labor, and 
can be made only by those who have acquired especial training 
and skill in it. In New York there are official searchers of title, 
who undertake to examine the records and give copies of such 
as affect the land in question. The conveyancing counsel takes 
the copies furnished by this search, and passes his judgment 
upon the title. In Massachusetts there are no official searchers 
of title. Searches are made sometimes by the registers of 
deeds in the smaller counties; sometimes by employés and 
clerks of the title insurance companies and conveyancing firms, 
and sometimes by conveyancing counsel, with varying results as 
to the completeness and accuracy of the search; and in all cases 
the search is only preliminary to the passing upon the title, 
which involves a critical and technical knowledge possessed only 
by those members of the profession who have made conveyanc- 
ing a specialty. Furthermore, the records fail to show many 
facts of importance essential to the validity of the title, and in 
practice no attempt is made, as a general rule, to verify recitals, 
such as that a certain grantor is unmarried, etc., unless occurring 
in comparatively recent deeds. 

A thorough examination involves a considerable expense which 
many purchasers of real estate are unwilling to pay ; and insuffi- 
cient examinations, by imperfectly qualified persons, often 
prove even more expensive in the end. The result is great 
dissatisfaction and complaint, which has been so widely felt 
and manifested as to lead to the passage of the statutes 
above referred to, although in the face of opposition especially 
from some conveyancers, who have been long wonted to the 
old system, and with the extreme conservatism common to this 
branch of the profession, have disapproved of the proposed 
reform. 

No question is made of the immense advantages actually en- 
joyed by the Australian Colonies in the readiness with which 
they can transfer or mortgage land, as compared with our sys- 
tem of conveyancing; and no question can reasonably be made, 
in the face of forty years actual experience, and the universal 
testimony both of the public and of the officials of the Aus- 
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tralian colonies.! But it is suggested that the’system is inappli- 
cable to the conditions prevailing in the United States, or that it 
conflicts with some one or more constitutional provisions. 

An apparent support was given to the latter contention by the 
decision of the Supreme Court of Illinois, in People v. Chase ;* 
but an examination of that decision shows at once that it dealt 
merely with certain peculiar features of the constitution of 
Illinois, with which a minor and entirely unessential portion 
of the Illinois statute was found to conflict. 

The Illinois act of 1895 had provided that the recorder of 
deeds should be a registrar of titles, and pass upon the applica- 
tion for registration. The Illinois constitution provided that all 
judicial power should be vested in the courts, of which the 
judges were elected as therein provided. The Supreme Court 
held that as the registrar of titles was required to determine 
numerous facts involved in the application for registration, and 
to make a decision upon them, his duties were of a judicial 
nature, and could not be vested by statute in an officer 
designated by the act. 

The legislature of Illinois, in 1897, passed another statute 
which was not open to this objection, and which has recently 
been sustained by the Supreme Court in People v. Simons. * 

The action was an information in the nature of guo warranto 
against the registrar of titles, holding under an act of the 
Illinois legislature known as the ** Torrens Law.”’ ‘ 

The law was held constitutional upon all the points presented 
which the court deemed it necessary to decide. 

The ground upon which the prior law of 1895 was declared 
invalid in People v. Chase,® was avoided in the act of 1897, by 
placing the power of adjudication upon the application for regis- 
tration in the hands of a court of equity, instead of in the hands 
of the registrar. But the law was still attacked upon the 
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ground that the duties performed by the registrar subsequent to 
the initial registration, in entering and minuting transfers and 
the like, were of a judicial nature. The court held that they 
were not of such a judicial nature that they must be vested in 
the court. The distinction between judicial and quasi-judicial 
functions is pointed out, and it is held that without attempting 
to define the exact line of division, the acts subsequent to the 
first registration to be performed by the registrar are executive 
and not unlike those of the commissioner of patents or officers of 
the land office, who perform duties which are of a quasi-judicial 
character. 

In certain instances, as in the case of a tax sale, mechanic’s 
lien, etc., a new title might be issued ‘by the registrar to the 
proper party. His duty in these cases was held to be essentially 
the same as in the other instances. So in the case of land held in 
trust, or upon conditions or limitations, the act required that the 
original certificate should contain the words ‘in trust ’’ ** upon 
condition ’’ or ‘* with limitations,’’ as the case might be. When 
land of this sort was to be transferred, the registrar was not 
allowed to issue a new certificate unless pursuant to the order 
of the court, or upon the written opinion of two examiners; but 
when registration was made, it was declared conclusive in favor 
of the grantee claiming in good faith and for a valuable consid- 
eration that the transfer was in accordance with the true intent 
and meaning of the trust, condition, or limitation. 

The only difference which the court considered material in 
cases of this kind from other cases of subsequent transfer was 
that the decision was made conclusive in favor of purchasers for 
value in good faith ; but the court held that this went no further 
than to abrogate the rule requiring a purchaser to see to the 
application of the purchase money, which the courts of equity 
have recently declared to have been unwise in its first adoption. 
The legislature has power to change the rule, or to abolish all 
trusts. 

To the objection that the initial registration was not due pro- 
cess of law, because the act authorized judgment against resi- 
dents of the State upon mere constructive service by publica- 
tion, it was held that as the act contemplated in many contin- 


' LAND TITLE REGISTRATION IN MASSACHUSETTS. 4 


gencies actual personal service, except in the case of unknown 
owners or non-residents, it was open to an applicant to proceed 
to the registration of title in a manner which would not be open 
to this objection, and yet in strict accordance with the act; so 
that the act must be sustained, and only the particular provision 
seeming to contemplate another method of procedure would fail. 

As to proceedings subsequent to initial registration, it was 
held that there was no Jack of due process of law. The right to 
alienate or inherit property is always dependent upon the law, 
and so long as vested rights are not disturbed, the tenure upon 
which land is held, and the conditions under which it may be 
alienated, may be changed at will by the legislature. A State 
may by statute prescribe the remedies to be pursued in her 
courts, and may regulate the disposition of the property of ber 
citizens by descent, devise, or alienation.! 

The indemnity fund feature of the law was not considered, 
because the court thought that the law could stand and accom- 
plish its purpose without it. 

The provision that persons not served with notice should be 
bound unless within two years they should take certain proceed- 
ings, was held invalid as to certain parties who might be in 
possession of their propérty, because statutes of limitation can- 
not compel a person who is already in the complete enjoyment 
of all that he claims, to resort to legal proceedings ; but on all 
parties properly before the court, the decree, after the lapse of 
two years, may become conclusive and binding. The court, 
however, held that although the language of the section in ques- 
tion went further than could legally be done, as the purpose of 
the act could be carried out without regard to the objectionable 
features, the statute should be sustained, and such objections 
left to future legislation to be remedied, or to determination by 
the court in cases where the points were actually presented. 

Referring to the case of State of Ohio v. Gilbert,’ in which 
the Ohio statute was declared unconstitutional, the court agreed 
with the grounds of that decision, but held them entirely in- 
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applicable to the statute in question. The Ohio act required 
only notice by the applicant, and parties claiming an adverse 
interest were not required to be named in the application. 

The objections to the sections of the statute relating to the 
descent of land on the death of a registered owner did not im- 
press the court, nor those relating to the sale and mortgage of 
real estate belonging to minors or others under disability. The 
court held it both impracticable and unprofitable to attempt to 
construe all the provisions of the law, and upon the whole case 
it was held that the act did not violate the constitution so far 
as to render it void, and the judgment of the lower court was 
sustained. 

No adjudication of the courts has been made upon the Massa- 
chusetts statute above referred to; but an examination of that 
statute shows that if its constitutionality should be drawn in 
question, there is little reason to apprehend that the court would 
reach any different result from that arrived at by the Supreme 
Court of Illinois. 

A considerable number of titles have already been offered for 
registration under the statute, and the court is now fully organ- 
ized and in operation. Under the statute, the court is required 
to make general rules and forms of procedure; and some de- 
tails of the practice will be determined by new rules to be 
framed from time to time, in addition to those already formu- 
lated and approved. 

The text of the statute, together with an introductory sketch 
of the nature and history of the Torrens System of registration 
of title, and notes, queries and citations, is to be found ina little 
book by Mr. Charles S. Rackemann, of the Suffolk Bar, entitled 
«« The Land Registration Act of Massachusetts,’’ and published 
by Little, Brown & Co. of Boston. 

The preface states that the editor ‘ has not felt it to be within 
his province at this time to enter upon any actual discussion or 
argument upon the merits or demerits of the present Act, whether 
regarded as a piece of legislative enactment, or as a very serious 
innovation in a practical way upon the the laws and customs of 
conveyancing in Massachusetts.’’ 

The notes do contain, however, a number of suggestions and 
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criticisms, which have been generally interpreted as indicating 
that the opinion of the author was unfavorable to the statute, 
both as regards its practical workings and as regards its consti- 
tutionality in vital and essential points ; and, whether so intended 
or not, have been received as the expression of the deliberate 
opinion of the author. 

There are two objections raised to which attention may be par- 
ticularly directed ; because if these two objections are well taken, 
the entire statute must fail of its purpose. 

By the Massachusetts statute, the application for registration 
and the citation to be issued by the court thereon are to contain 
the names of all persons known to have any possible adverse 
interest in the granting of the application, and the names of 
adjoining owners and occupants, so far as known. The citation 
is to be published by the officer of the court in some newspaper 
published in the district where any portion of the lands lie, and 
a copy is mailed by him to every person named whose address is 
known. The notice is also posted upon the land. The court 
may also order further notice to such persons as it deems 
proper, and may appoint guardians ad litem for minors and per- 
sons not in being; and the decree entered by the court, after 
proof of service of such notices, confirming the title of the 
applicant and ordering registration is declared to be binding upon 
the land, and conclusive against all persons, so far as concerns 
purchasers for value acquiring an interest in the property after 
such decree. 

It is suggested that if this were construed as a proceeding in 
personam, the provisions for notices in certain cases would not 
be constitutional; if the proceedings are regarded as proceedings 
in rem, then the provisions for notice are admitted to be valid 
and sound, and the act in respect to these features constitutional, 
but the author inclines to consider them as in personam, and there- 
fore invalid. The only reason suggested for regarding them as 
proceedings in personam is that the court created by the statute 
appears to the author to be in the nature of a court of equity, by 
the terms of the statute. 

It is not apparent from what provisions of the act this infer- 
ence is drawn. In the court of registration, the land is the 
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subject of the suit, and the proceedings are declared to bind the 
land; but if regarded as a court of equity, as distinguished from 
a court of common law, that is no reason for supposing that the 
proceeding is not one in rem. 

Courts of equity, having only the equity jurisdiction exer- 
cised by the Chancery Court in England unaided by statutory 
provisions, do not proceed in rem; but usually, if not always, 
give effect to their decrees by ordering the defendants to do or 
to refrain from doing something. Independently of any statute, 
an equity court cannot by its decree change the title to land; 
but this principle has no application to the construction of a 
statute passed for the purpose of affecting and establishing 
titles. 

The case of Loring v. Hildreth,! cited by Mr. Rackemann in 
support of his suggestion, was a bill in equity to remove acloud 
upon the title to certain land brought under the provisions of St. 
1897,? under which a guardian ad litem may be appointed to 
represent the claims or rights of a person or persons unascer- 
tained, not in being, unknown, or out of the commonwealth, to 
be made parties defendant, and if unascertained, not in being, 
or unknown, by a general description. Such asuit was declared 
au proceeding in rem against the land, and the decree to be 
entered was declared to have the force of a release by the parties 
defendant, and of all claims inconsistent with the title estab- 
lished or declared thereby. The court held the statute to be 
constitutional, both under the article of the Declaration of Rights 
of the Constitution of Massachusetts, which provides that no sub- 
ject shall be deprived of his property but by the law of the land, 
and under the Fourteenth Amendment of the Constitution of the 
United States, which provides that no State shall deprive any 
person of life, liberty or property without due process of law. 
The court refers to analogous proceedings in the probate court - 
for the partition of lands, for the sale of property subject to 
contingent remainders, and for the determination of ancient 
conditions and restrictions, all of which the court says have the 
effect to show that it has long been assumed and:understood 
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that the legislature has power to pass statutes under which 
such interests may be affected. 

It is difficult to perceive how this decision tends to support 
the suggestion that the proceedings for the registration of title 
should not be regarded as proceedings in rem which bind the 
land, and which are constitutional, but on the contrary should 
be regarded as proceedings in personam, and therefore uncon- 
stitutional. To reach the latter conclusion it is necessary to 
ignore not only the plain terms of the statute, but its entire 
scope and purpose, and to violate the general rule of con- 
struction, that an act of the legislature should if possible be so 
construed that it will not be held to conflict with any constitu- 
tional limitations. This rule of construction is so universal and 
well settled that no citation of authorities upon it is necessary. 

The other point to which Mr. Rackemann draws attention is 
that under section 50 of the statute, as the transfers subsequent 
to the initial registration are to be registered by the recorder 
and take effect to pass the title only on such registration, that 
the recorder is made the judge of the validity and sufficiency of 
the deed upon which the transfer is based ; and that this violates 
the principle laid down by the court of Illinois in People v. 
Chase. That it does not violate that principle is shown by the 
subsequent decision of the court of Illinois in People v. 
Simons,‘ in which the distinction between the functions of the 
court in acting upon the initial application for registration, and 
those of the registrar in merely registering subsequent trans- 
fers, are carefully pointed out, and the validity of the latter 
upheld. 

But in the case of the Massachusetts statute, the act of the 
assistant recorder in making subsequent registrations is merely 
the act of the court under standing rules, and the rules provide 
* that he shall not act without the direct instructions of the court 
in any case involving any question of doubt. 

The Massachusetts statute further contains a provision,’ that 
the obtaining of a decree of registration shall be regarded us an 
agreement running with the land and binding upon the appli- 
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cant and all his successors in title, so that the land shall be 
and remain registered land, and subject to the provisions of the 
act. 

Even without this section, as the court says in People v. 
Simons,’ there is no doubt of the right of the legislature to 
change the tenure of real property by statute, and regulate its 
disposition by descent, devise or alienation. So that the ob- 
jections upon constitutional grounds to the initial registration 
are quite inapplicable to the subsequent transfers under the 
statute. 

That the Massachusetts statute may be amended and improved 
in some details is to be expected and may be conceded. No 
statute of the scope of the act in question ever was made perfect 
at the first enactment. The history of the legislation in the 
Australian Colonies shows constant amendment from time to 
time, which, however, did not interrupt in any way the suc- 
cessful working of the scheme as a whole. 

In considering whether or not to avail oneself of the provis- 
ions of this act, it being entirely voluntary with the owner of 
land whether he will bring it under the statute or not, it is im- 
portant to bear in mind that its provisions have been so framed 
that a title which is valid without the statute remains equally 
valid after it has been brought under the act, even if the act 
should be declared utterly void and of no effect in any of its 
parts. 

It certainly cannot injure the title to have it examined by 
skilled examiners employed and paid by the State for that pur- 
pose, upon whiose favorable report the decree of the court is 
entered under the authority of the commonwealth, declaring 
the title to be good, and a certificate issued to that effect. If 
any one does not choose to rely upon this examination, decree 
and certificate, it is open to him to search the records in addi- 
tion, as before. 

But if the history of the progress of this system is the 
same in the United States as it has been in every other country 
where it has been introduced, with the possible exception of 
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England, where, as has been ulready pointed out, no existing 
registry system is prevalent, it is anticipated that in a compara- 
tively short time the number of persons who will not accept such 
a declaration of the validity of a title as this act contemplates, 
backed and guaranteed by the commonwealth, but who prefer 
instead to rely upon the comparatively unauthoritative reports 
of the private examiner, will become few and far between. 

The advantages of the system will probably be appreciated 
most quickly by the owners of suburban lands which are cut up 
into lots and sold at comparatively low prices. In these cases 
the expense of title examinations to purchasers may be almost 
wholly done away with. 

A mortgage was recently offered upon a tract of valuable land 
in the immediate vicinity of Boston, which it was intended to 
develop and cut up into house lots. Upon referring the title 
to this land to an examiner, no deed was found of record appar- 
ently relating to it. The land had been in the undisputed 
ownership and possession of one family for more than 150 
years, and had been transmitted by will. The early deeds 
under which the title was presumably made could in no way be 
identified with existing boundaries and landmarks, yet as one 
of the early proprietors had been a large owner of real estate 
and had made numerous conveyances, it was necessary to 
examine them in order to determine whether or not they affected 
the tract in question. On account of change in county lines, 
the examination had to be made in three counties, and at the end 
of the examination nothing more definite could be said about 
the title than that so far as the records went, there was nothing 
which apparently contradicted the reputed ownership. 

This title is undoubtedly perfect; yet when cut up into build- 
ing lots and sold, it will be necessary for each purchaser to have 
this work done over again, particularly if mortgages are to be 
placed; because each mortgagee will probably insist upon having 
the examination made by his own particular examiner. The 
aggregate expense of the examination of titles which may be 
reasonably expected under the old system of conveyancing, will 
probably exceed $13,000. The expense of bringing the title 
under the provisions of the Torrens Act ought not to exceed $250. 
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The properties least likely to be brought under the act are the 
more valuable portions of the city, where transfers are less 
frequent and where the expense and delay of examinations of 
title is of less importance; but even as to the latter properties, 
especially where land is improved by the addition of expensive 
buildings, the added certainty afforded by a proper system of 
registration of title, together with the marketability and imme- 
diate borrowing capacity afforded by a certificate of title, after 
the system has become generally known, will be too obvious to 
be long disregarded. 

It is possible under the Torrens System to make an equitable 
mortgage by depositing the certificate, together with the mort- 
gage deed, in the hands of the mortgagee; such a mortgage 
gives perfect security, and at the same time need not appear on 
any public record unless the mortgagee makes application to 
have it registered. If the loan is taken up and paid as agreed, 
‘no registration takes place. 

In the discussion of the practicability of the Torrens System, 
it is common to find the subject treated as if it were the mere 
suggestion of some one, put forward on the spur of the moment, 
that such a system might work well if tried; and as if it had no 
- past history worthy of mention. 

For instance, it is remarked that in England Lord Westbury’s 
Act of 1862 proved a failure; and that this shows that the 
Torrens System is not a success; whereas any one who takes 
the trouble to read the Australian Statutes, and to compare them 
with Lord Westbury’s Act, would see that they differ very widely 
upon vital and essential points ; and that in the effort to conciliate 
and satisfy the opponents of the Torrens System, Lord West- 
bury produced a measure which lacked the very features which 
had made title registration u success, elsewhere. Torrens him- 
self predicted that the measure would fail to work satisfactorily. 

So that the non-success of this measure, so far from justifying 
the conclusion drawn, throws really no light at all upon the 
Australian or Torrens System, as applied to the conditions ex- 
isting in England. 

With reference to Lord Cairns Act, of 1875, it is said that this 
proved a still more lamentable failure than the other. 
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It is not the purpose of this article to discuss the question 
whether the actual workings of the registration office under Lord 
Cairns Act have shown the system to be successful, as applied 
to conditions existing in England; that is a question which has 
been fully debated by some of the most eminent men of the 
profession in England, with the result of making registration 
compulsory in the county of London and the introduction of a 
number of acts in Parliament looking to the further extension 
of the system; but considering that Lord Cairns Act did not go 
into full operation until about 1889, on account of delay in the 
formulation of rules for procedure under it; and that this act 
contained no insurance provision to protect persons whose titles 
were registered under it, there is too little to go upon in drawing 
conclusions from the workings of this statute. 

It is quite probable that the imperfections common to English 
titles, which are due to the lack of any system of records for 
the preservation of copies of the actual instruments upon which 
the title is based, together with the great variety of complications 
with which titles are affected by the survival of various feudal 
incidents entirely unknown in this country, and the tendency to 
complicated settlements and trusts which has prevailed in 
England for a long time, have made the majority of titles so bad 
that they will not bear the official scrutiny necessary to a regis- 
tration; particularly as the omission of any insurance fund to 
indemnify persons whose rights may be cut off without fault on 
their part, must influence the official registers of title to exercise 
a degree of strictness in passing upon applications, quite beyond 
that of the ordinary purchaser, and beyond what would be 
thought necessary if an insurance fund existed. It is not that 
calls upon the insurance fund will be made in practice ; so few 
have been the demands upon it that the problem is to know what 
to do with the funds accumulated under this provision of the 
law ; but the existence of such a fund is an important guaranty 
of safety, both to the persons who wish to bring their property 
under the provisions of the act, and to all possible claimants of 
any interest in the land, whose rights may be cut off by bringing 
it under the operation of the statute. 

The Torrens System is not to be understood as a convenient 
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method of making bad titles good. It is primarily adapted for 
titles which are known to be good, and of course no one wishes 
to present for registration a title sufficiently defective to have 
his application refused, and thereby still further smirch the 
title. 

In the cases of many important entailed estates in England 
the basis of the title is merely the parish registers, of births, 
marriages and deaths, which in practice are frequently referred 
to. In many cases the title is so dependent upon matters of 
family history that no one will take the risk of advancing money 
upon a mortgage at a reasonable rate of interest. 

For instance, the title deeds to the greater part of the estate 
of the Earl of Warwick, known as Warwick Castle, are said to 
have been destroyed in the time of Charles I, so that this title, 
one of the oldest and best known in England, may be technically 
defective. 

In the town of Stockport, in Cheshire County, England, a 
case recently occurred where leases covering extremely valu- 
able property, for 999 years, expired, and on account of the 
difficulty of ascertaining who was the owner of the reversion, 
the actual tenants of these estates were expelled, and the prop- 
erty involved in litigation. 

There is a small hamlet, between Bolton and Blackburn, in 
Lancashire County, to the greater part of which the title has 
been absolutely lost. The occupants of the houses exercise a 
squatter sovereignty, paying rent to no one; when any one 
moves, an event seldom occurring (as may naturally be sup- 
posed), the incoming tenant. merely pays a lump sum agreed 
upon with the outgoing tenant. No claim to the property has 
been made by the Crown. 

An article by A. M. Pence, Esq., of the Chicago Bar, pub- 
lished in the Chicago Legal News of January 13th, 1894, oppos- 
ing the Torrens System vigorously, and stating various objec- 
tions to the bill then under consideration (some of which were 
sustained by the court), goes on to deal with the mass of evi- 
dence afforded by the actual workings of the system in the 
Australian Colonies, in this summary fashion : — 

He says: ** Now it is said that the Torrens law has been suc- 
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cessful in Australia and the colonies. Then why should it not 
be in England or the United States? For the very reason that 
our civilization is too complicated. In the sheep walks of Aus- 
tralia and the colonies there have been but few transfers and 
necessarily few complications, few family settlements, few 
wills, for complicated wills are never executed until wealth has 
increased.”’ 

This picture of the simple pastoral life of the people of Aus- 
tralia, driving their sheep from place to place, and dying without 
having accumulated enough of this world’s goods to make it 
worth while to draw a will, is particularly amusing as coming 
from Chicago, whose social and industrial development has 
been hardly more rapid or less recent than that of the larger 
cities of these colonies. It is well known that in various 
branches of administrative law, Australia is at the highest 
point to-day of any country in the world. The Australian 
Ballot Act was copied from Australia, and has proved an 
unqualified success. 

This criticism reminds one of the Englishman who, when he 
came to Boston, brought his hunting outfit as a precaution 
against any sudden attack on the part of the Indians, and in order 
that he might if he had a half-day to spare, visit Chicago or 
some of the other points in the immediate vicinity of Boston for 
the purpose of shooting a few buffalo. 

Moreover, assuming for the sake of argument that civilization 
in Australia is so wild and rude as to be favorable to the regis- 
tration of title, how is one to account for the equally successful 
workings of the system in Germany and Austria-Hungary? The 
cities of Dresden, Prague, Budapest, Munich and Cologue can 
hardly be considered as undeveloped frontier settlements. 

For an account of the complete facility with which this system 
of the registration of title works in German and Austrian States, 
and also of its antiquity in some places (in Vienna it is said 
there are still preserved registers of 1368), see the report of 
C. Fortescue Brickdale, Esq., published in the American Law 
Review.! Mr. Brickdale is the assistant registrar of titles in 
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England, and made a special investigation into the workings 
of the system in these countries, under the direction and 
authority of the British Government. His report is extremely 
interesting and instructive. 

Again it is suggested that the case of Gibbs. v. Messer,’ 
shows that no security is given to a purchaser under the regis- 
tration certificate. As this case is frequently referred to in 
connection with this subject, it may be of interest to those who 
have not read it, to state the question presented by the facts in 
that case, and the decision of thecourtuponthem. The plaintiff 
in that case, Mrs. Messer, who resided in Scotland, was the owner, 
under a registered title, of certain lands in the Colony of Victoria. 
Her husband left in the custody of a solicitor in Victoria her 
duplicate certificate of title, and a power of attorney authorizing 
the husband to mortgage or otherwise dispose of her lands. The 
solicitor forged an instrument of transfer to a fictitious person, 
and had the transfer registered, as he was able to do by pro- 
ducing the power of attorney and the original certificates. He 
then forged a mortgage in the name of the fictitious person, to 
which he signed his own name as a subscribing witness, and 
received the money advanced by the mortgagees, pretending to 
act as the agent of the fictitious owner. The registrar of titles 
was not satisfied with the identity of the person named as owner, 
thinking he might be the same as a bankrupt of the same name 
recently declared. The solicitor thereupon made affidavits that 
satisfied the registrar, and the mortgage was registered. When 
the plaintiff’s husband returned to the colony these frauds were 
discovered, and this suit was brought; the relief prayed was 
either the cancellation of the mortgage, or indemnity from the 
insurance fund, if the mortgage should be held valid. 

The question was which form of relief the plaintiff should 
have. In either case her remedy was complete; but if the 
mortgage were declared invalid, and canceled, the persons who 
had advanced the money as mortgagees would lose their security. 
The court held that the statute did not protect a mortgagee who 
advanced his funds without satisfying himself that the person 
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with whom he was dealing was not ‘‘a myth.’’ Had he been 
dealing with a real person who had obtained a registered title, 
the result would have been otherwise. The mortgage was there- 
fore canceled, and the plaintiff not having been deprived of her 
property, was not obliged to content herself with indemnity out 
of the insurance fund. 

There is nothing to be regretted in this decision, and nothing for 
which the Torrens System may be blamed. Wherever a successful 
fraud has been perpetrated by forging a title, either the owner 
of the land, or the person who advances his money upon the 
faith of the forged title, must suffer. It is not claimed that the 
Torrens System will absolutely put an end to all frauds relating 
to real estate, merely that it makes such frauds more difficult of 
accomplishment than at present. It is quite possible under our 
present system of recording deeds to place on record forged 
deeds of property to a fictitious (or real) person, and then to 
secure a mortgage, as in thiscase. Under our system no attempt 
is made to have the genuineness of the instrument proved before 
recording it. Instances have occurred not long ago where frauds 
of this description were carried out in Boston, and the perpe- 
trator was afterwards tried and sentenced for them, 

It is not unreasonable to require a mortgagee or purchaser to 
ascertain that the person with whom he is dealing has a real 
existence before he pays his money. The decision in Gibds v. 
Messer does not touch the case where a real person has obtained 
a title through forgery, which is good upon the records. If the 
solicitor in this case had found a person who was willing to pre- 
tend to be the owner of the land, and whose pretense was sufli- 
ciently plausible (a combination very difficult to secure), he 
would then have been able to make a mortgage which would have 
been good against the true owner; but if the true owner had not 
seen fit to intrust the solicitor with the power of attorney and 
the original certificates of title, which had to be produced in 
order to effect a transfer, the solicitor would then, in order to 
carry out the fraud, have been obliged to forge a duplicate 
of the certificates of title; these certificates of title are pre- 
pared in the office of the registrar. They are on official paper, 
and all the writing and signatures are done by officials of that 
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office. It would be extremely difficult to forge a certificate 
which would pass the scrutiny of the office without detection. 
In practice, it is stated, no instance of a forged certificate of title 
has been known. 

If the consideration of this subject is confined to a practical 
basis, in the light of practical experience, from which sufficient 
data are readily obtainable, and excluding questions of merely 
theoretical interest, which do not in fact arise in practice, no 
sufficient reason has yet been brought forward for refraining 
from making a trial in this country of the Torrens System, 
which has worked so satisfactorily not only in Australia, under 
conditions perhaps more nearly like those existing in this 
country than are to be found anywhere else in the world, but 
under widely differing conditions in other places. The title is 
the thing which it is desirable to know, in dealing with real 
estate. It seems clear that on principle, it is better to register 
this title, than merely to put on record a vast multitude of 
separate instruments, for which an arduous search must be made 
again and again, and from which, when found, each person is at 
liberty to draw his own conclusions as to the ultimate fact to be 
ascertained ; with the knowledge that these separate instru- 
ments do not present all the facts from which alone a certain 
conclusion can be drawn. 

Wituiam D. Turner. 


Boston. Mass. 


ANTI-TRUST LEGISLATION — RESTRAINT OF TRADE. 63 


ANTI-TRUST LEGISLATION AND THE DOCTRINE 
AGAINST CONTRACTS IN RESTRAINT OF TRADE. 


The ordinary practicing lawyer is inclined to regard with con- 
tempt, or at least indifference, as of little practical importance, 
investigations into the origin of legal doctrines. It suffices for 
him that they are as they are: t/a scripta est. But occasionally 
at least the origin of such a doctrine becomes of practical im- 
portance, as determining the propriety of its application toa given 
case. This seems to us to be true of two doctrines that are at 
present often confounded by reason of overlooking their respect- 
ive origins — the doctrine against contracts in restraint of trade, 
and that against restrictions upon competition. The mischievous 
results of this confusion are seen, not only in the decisions, but 
in so-called * anti-trust ’’ legislation. 

What is known of the origin and development of the doctrine 
against contracts in restraint of trade is tolerably familiar learn- 
ing. We may trace it back to the decision reported in the Year 
Books! where a contract not to use the art of a dyer’s craft 
within a certain city for half a year, was condemned with the 
exclamation by Hull, J.: ‘«* And by G—d, if the plaintiff were 
here, he should go to prison until he paid a fine.’ The vehe- 
mence of this language indicates a strong prejudice among the 
ruling classes (to which the judge belonged) against an ‘agree- 
ment whereby one capable of being usefully employed, bound 
himself not to engage in such employment. What was 
the origin of that prejudice? Until a comparatively recent 
period we find nothing in the reasoning of the decis- 
ions that throws light upon this point. Nevertheless, 
when we consider how universal was the custom of appren- 
ticeship in medieval England, we find plausibility in the 
generally accepted explanation, that the doctrine grew out 
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of the law of apprenticeship. ‘By this law in its original 
severity, no person could exercise any regular trade or 
handicraft, except after a long apprenticeship, and generally 
a formal admission to the proper guild or company. If he 
had a trade, he must continue in that trade or have none. 
To relinquish it therefore was to throw himself out of 
employment: fo fall as a burden upon the community; to— 
become a pauper.’’' This accords with the statement in Mitchel 
v. Reynolds,’ as the true reason of the doctrine, ‘* the mischief 
which may arise to the party by the loss of his livelihood and 
the subsistence of his family; to the public by depriving it 
of a useful member.’’* It is probably true, as was stated in 
Lawrence v. Kidder, that ‘* the interests of the public alone 
were considered in the adoption of the rule.’? But it seems 
clear that there was here involved no necessary connection with 
what are commonly understood to be the principal evils pro- 
duced by a mere restriction upon competition, namely, the raising 
of prices and deterioration of quality. 

We pass now to a consideration of the doctrine so often 
confounded with that against contracts in restraint of trade, 
namely, that against restrictions upon competition. First we note 
such restrictions upon competition as are created by governmental 
act, as distinguished from those created merely by acts of private 
parties. Now, those created by governmental act, 7. e., by 
grant from the Crown, were long ago condemned in the Case of 
Monopolies,® holding void a grant of the exclusive right to make 
cards within the realm. This judicial condemnaiion was soon 
reinforced by a legislative condemnation of monopolies, grants, 
letters-patent, etc., for the ‘sole buying, selling, making, 
working, or using of anything.’’*® Stating here by way of 
anticipation, that the extension of this condemnation to re- 
strictions created merely by acts of private parties, seems 


1 2 Parsons on Contracts, 8th ed., * 10 Barb. (N. Y.) 641, 648 (1851). 
p. 873 (star p. 750) 5 Darcy v. Allein, 11 Coke, 840 
21P. Wms. 181, 190 (1711). (1602). 
3 See also the leading case of Oregon 6 21 Jas. 1., C. 3 (1624). 
Steam Navigation Co. v. Winsor, 20 
Wall. 64 (1873). 
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to be distinctively an American doctrine, we discover in the 
English decisions little or no condemnation thereof, unless 
here applies the doctrine of King v. Waddington,’ that 
forestalling, engrossing and regrating (the statutes against 
which had been repealed in 1772) were unlawful at common law. 
But since 1844 these offenses have been abolished in England, 
whether as common law or as statutory offenses. What, then, 
if any, is the present basis of the condemnation in England of 
restrictions upon competition created merely by acts of private 
parties, including what we call ‘* monopolies,’’ ‘‘ pools’’ and 
‘¢trusts?’’ Such decisions as Hearn v. Griffin,? Wickens v. 
Evans,’ Shrewsbury & Birmingham Ry. Co. v. London & 
Northwestern Ry. Co.,‘ Hare v. London & Northwestern Ry. 
Co.,® Collins v. Locke,® seem to indicate that in England 
there has not yet been recognized the doctrine so generally 
recognized in this country, condemning restrictions upon com- 
petition created merely by acts of private parties. It is a fre- 
quently repeated error that the decision in Mogul Steamship 
Co. v. McGregor,’ is an authority sustaining the validity of such 
restrictions; for an exposure of this error see, for instance, 
U. S. v. Addyston Pipe & Steel Co.* In this connection we 
may, however, properly refer to a decision that seems 
to have been generally overlooked,’ where a combination 
among those engaged in the business of chaise hirers or post- 
masters in Edinburgh, to raise the price of service, was declared 
illegal by the House of Lords, on appeal from Scotland. The 
court say: ‘* The case is very different whether an individual 
might or might not ask what rate for posting he thought fit ; but 
he must not make a party business of it.”’ 

Nor, in this country, until a very recent period, does the doc- 
trine condemning restrictions upon competition created merely 
by acts of private parties, seem to have obtained general recogni- 


1 1 East, 143 (1800). ° 4 L. R. App. Cas. 674 (1879). 
2 2 Chitty, 407 (1815). 7 L. R. App. Cas. (1892) 25. 
3 3 Yonge & J. 318 (1829). 5 54 U. S. App. 728, 753; s. c. 85 
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tion. In Kellogg v. Larkin,! where such a restriction was sus- 
tained, the court say: ‘* The cases cited all arose upon royal 
grants or by-laws, and consequently were cases of involuntary 
restraints. They do establish the doctrine that the grant of a 
monopoly is void; but they do not support the averment of the 
plaintiff in error. * * * TI assert that the right to stifle 
competition by contract, so far as it is injurious to the parties 
contracting, has not before been denied or questioned for 
two hundred years, unless two cases reported in 4 Denio? 
and 5 Denio* are to be considered as denying the right.’ 
The references here made are to the well-known decisions 
of Hooker v. Vandewater and Stanton v. Allen respectively. 
So other comparatively early American decisions reveal an 
utter absence of consciousness of the existence of any doc- 
trine condemning restrictions upon competition created merely 
by acts of private parties, and on the contrary point out the 
supposed evils of competition in trade. Such are Palmer ». 
Stebbins,‘ Chappel ». Brockway.’ In Whitney v. Slayton,® the 
tendency in this country to excessive competition in trade was 
regarded as ground for liberally construing exceptions to the 
common law rule against contracts in restraint of trade. In 
Pierce v. Fuller,’ an agreement between proprietors of two rival 
stages between Boston and Providence, that one should not run 
a stage between these points, was sustained, the court saying: 
‘* The public appear to have no interest in this question.’’ 
Even in so recent a decision as Central Shade Roller Co. v. 
Cushman,® a combination among manufacturers and sellers of 
curtain fixtures known as ‘‘ wood balance shade rollers,’’ to sell 
at a uniform price for their common benefit, dividing the profits, 
was sustained, they being the principal dealers, and substantially 
supplying the market, though others were engaged in the busi- 
ness in a small way.’’® 


1 3 Pinney (Wisc.), 123, 147 (1851). ™ 8 Mass. 223 (1811). 

2 349, 8 143 Mass. 353; s. c. 9 N. E. Rep. 
3 434. 629 (1887). 

4 3 Pick. (Mass.) 188 (1825). * See also Skrainka v. Scharring- 
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Nevertheless the doctrine condemning restrictions upon com- 
petition created merely by acts of private parties, is now almost 
universally recognized in this country. Notwithstanding some 
expressions in judicial opinions, seemingly to the contrary, it is 
clear that this condemnation does not apply to every such 
restriction. But there does not seem to have been developed as 
yet any well recognized test by which to distinguish legal from 
illegal restrictions. There seem, however, to be two tests that 
are more or less consciously applied, namely, what we shall call 
the test of extent, and the test of reasonableness. By the test of 
extent any restriction upon competition seems to be illegal, if 
resulting or tending to result in the control of a substantial 
portion of the commodity in question, though no such rule has 
thus far been distinctly formulated. By the test of reasonable- 
ness any such restriction is, of course, illegal, if unreasonable. 

The decisions reveal a lack of general understanding, not 
only as to the test of legality, but as to the origin and basis of 
the doctrine condemning these restrictions. The only logical 
view seems to us to be that such origin and basis are to be found 
in the doctrine already considered, condemning restrictions upon 
competition created by governmental act. This seems to have 
been more or less clearly understood in some of the decisions. 
Thus in People v. North River Sugar Refining Co.,! where it 
was said: ‘*The monopoly with which the law deals is not 
limited to the strict equivalent of royal grants or people’s pat- 
ents.’’ So, in State v. Standard Oil Co.:? ** The objections lie 
not to the manner in which the monopoly is created. The effect 
on industrial liberty and the price of commodities will be the 
same, whether created by patent, or by an extensive combination 
among those engaged in similar industries, controlled by one 
management.’’ Although, so far as judicial precedents are 
concerned, the doctrine had been confined in its application to 
monopolies created by governmental act, the elasticity of the 
doctrine of ‘* public policy’’ seems to justify an extension to 
monopolies or other restrictions upon competition, created by 


1 §4 Hun, 354, 377; s. c. 7 N. Y. 2 49 Ohio St. 137, 187; s. c. 30 N. E. 
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the acts of private parties. Nevertheless there has been a gen- 
eral failure to recognize herein the true ground of the doctrine. 
In some decisions is seen a tendency to refer its origin to that 
condemning forestalling, ingrossing and regrating.! And in 
au more numerous class of decisions, that which now particu- 
larly claims our attention, there has been expressed or acted 
upon, the idea that such origin is to be referred to the doctrine 
against contracts in restraint of trade. Such are Morris Run 
Coal Co. v. Barclay Coal Co.,? Craft v. McConoughy,’ C. O. S. 
Co. v. Guthrie,* More v. Bennett,’ Strait v. National Harrow 
Co.,® National Harrow Co. v. Hench,’ U. S. v. Addyston 
Pipe and Steel Co. The case last cited is a conspicuous 
illustration, in view of the elaborate discussion of authorities. 
On the other hand, the distinction between these doctrines was 
apprehended in such decisions as National Ben. Co. v. Union 
Hospital Co.,? Diamond Match Co. v. Roeber.” 

The utter inadequacy of the doctrine condemning contracts 


in restraint of trade, as a basis to which to refer that against | 
restrictions upon competition, seems to us to be made clear by | 


illustration. At least until very recently, the doctrine against 
contracts in restraint of trade would have been so applied as to 
hold illegal the withdrawal (without limit as to time or space) 
of one out of a thousand trade competitors in a given city, not- 
withstanding that the continuance of the other nine hundred and 
ninety-nine would have effectually prevented the danger of a 
monopoly. On the other hand, the same doctrine would (as 
modified as to space) have been ordinarily so applied as to hold 
legal the withdrawal by agreement of the nine hundred and 
ninety-nine, though such withdrawal would seem to be ordi- 


1 See, for instance, Queen Ins, Co. ®18N. Y. Suppl. 224 (Supm. Ct. 


v. State, 86 Tex. 250, 269; s.c. 24S. W. 
Rep. 897 (1893); Oliver v. Gilmore, 
52 Fed. Rep. 562 (Cir. Ct. Mass. 
1892). 

2 68 Pa. St. 173, 184 (1871). 

3 79 Ill. 346 (1875). 

4 35 Ohio St. 666 (1880). 

5 140 Ill. 69; s. c. 29 N. E. Rep. 888 
(1892). 


Sp. T. 1891). 

755 U. S. App. 53; s. c. 83 Fed. 
Rep. 36 (3d Cir. 1897). 

8 54 U. S. App. 723,761; 8. c. 85 


Fed. Rep. 271, 291 (6th Cir. 1898). 
945 Minn. 272; s.c. 47 N. W. Rep. 
806 (1891). 
10106 N. Y. 473, 483; s.c. 13N, E. 
Rep. 419 (1887). 


ANTI-TRUST LEGISLATION — RESTRAINT OF TRADE. 69 


narily within the condemnation of the present doctrine against 
restrictions upon competition. 

The evils of this confusion of doctrines conspicuously appear 
in decisions where restrictions, undoubtedly illegal in any view 
of the doctrine condemning restrictions upon competition, have 
been sustained ov the erroneous supposition that they were mere 
contracts in restraint of trade, properly limited as to space. 
Thus, in Skrainka v. Scharringhausen' was sustained an agree- 
ment among twenty-four proprietors of quarries in a portion of 
St. Louis, providing for the sale of all the rubble building stone 
of such quarries by a common agent for a period of six months, 
ut prices fixed by the agreement, which, by its terms, was 
designed to prevent the depression of prices resulting from 
competition. This decision is certainly opposed to the current 
of recent American authority. It probably would have been to 
the contrary, but for the confusion of doctrines that we have 
referred to. The court say: ‘* The agreement is limited both 
as to time and place.’’ The same observation will apply to San 
Diego Water Co. v. San Diego Flume Co.,? where an agree- 
ment restraining competition in the business of supplying 
water to a city, was held valid as only partial, being confined to 
such city. Yet, within those limits, the monopoly thus created 
seems to have been complete. * But the total inapplicability of 
the test of space limit to restrictions upon competition, was seen 
in such decisions as Nester 7. Continental Brewing Co.,‘ Texas 
Standard Oil Co. v. Adone.’ 

The same confusion of thought is manifested in other cases 
where the conception of space limit either is not so prominent, 
or is absentaltogether. Thus in Leslie v. Lorillard,’ where an 
agreement between two rival steamboat companies, by which one 
discontinued business, was sustained. It would seem from the 
statement of facts that the agreement was between the only two 


1 8 Mo. App. 522, 527 (1880). 4 161 Pa. St. 473; s. c. 29 Atl. Rep. 
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steamship companies running between New York and certain 
ports in Virginia. It seems to have resulted in a practical 
monopoly, and it seems quite difficult to sustain the decision 
in view of later ones, even in New York.'! But the court, ? 
misled by the idea that the doctrine against contracts 
in restraint of trade was the one applicable, say: ‘* How 
is the result different from the simpler case of the sale 
by an individual of his business and his right to conduct it in a 
particular part of the land?’” Tousthe answer seems obvious: 
In the case supposed the agreement does not, necessarily at least, 
result in a monopoly. The decision is the more surprising in 
view of the circumstance that in Diamond Match Co. v. Roeber, 
above cited, the same court had so clearly recognized the dis- 
tinction between the doctrines. Omitting discussion in detail, 
we may cite as other cases indicating the same confusion of 
thought, Re Corning,*® Dolph v. Troy Laundry Machinery Co.,‘ 
Master Stevedores, Assoc. v. Walsh.® 

But our special object in this article is to point out results of 
this confusion, as seen in the so-called ‘* anti-trust’’ acts. These 
are, generally speaking, a creation of the last ten years, and 
were immediately caused or occasioned by the results of the 
investigations carried on in 1888 by committees appointed by 
the United States House of Representatives, by the New York 
Senate, and by the Canadian House of Commons. It scarcely 
needs pointing out, that the evils made conspicuous by these 
investigations were not those caused by mere ‘‘ contracts in 
restraint of trade,’’ such as that of the vendor of a business not 
to engage in that line of business within specitied territory. 
Such evils were those caused or supposed to be caused by re- 
strictions upon competition created merely by acts of private 
parties, and illegal, either as unreasonable or as resulting or tend- 
ing to result in the control of a substantial portion of the commod- 
ity in question. Assuming this evil to be a proper subject for 


1 See comments thereon in U. S. v. 3 61 Fed. Rep. 205, 210 (Dist. Ct. 
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legislative prohibition, the problem for the legislator was how 
to deal with restrictions upon competition (including monopolies, 
which we may regard as complete restrictions upon competition ). 
He was not, at least not necessarily, concerned with contracts in 
restraint of trade, as we have characterized them. But in most 
of the so-called anti-trust acts, which (besides the Federal Auti- 
Trust Act) have, during and since 1889, been passed in no fewer 
than thirty-three States and Territories (here including some 
States where there are merely constitutional provisions against 
trusts), we find conspicuously present the results of this confu- 
sion of doctrine. For purposes of illustration we select the 
Federal act, and the Texas act, which, next to the Federal act, 
seems to have been most frequently subjected to judicial con- 
struction. 

But for this confusion of doctrine, the framer of the Federal 
act, instead of entitling it ‘‘ an act to protect rade and commerce 
against unlawful restraints and monopolies ’’ might have entitled 
it **an act to prevent unlawful restrictions upon competition,’ 
adding, perhaps (in conformity with Sec. 8, Art. 3, of the Fed- 
eral Constitution), ‘‘in commerce with foreign nations and 
among the several States.’’ Proceeding to the body of the act, 
we find in Sec. 1 a prohibition against ‘* every contract, combi- 
nation in the form of trust or otherwise, or conspiracy in 
restraint of trade or commerce, among the several States or with 
foreign nations.’’ This prohibition seems to us to be merely a 
result of the confusion of doctrine already discussed. But Sec. 
2 seems to us to be, approximately at least, along the legitimate 
lines of anti-trust legislation (on the general assumption above 
stated). It prohibits ‘‘ monopolizing or attempting to monopo- 
lize, or combining or conspiring with any other person or per- 
sons to monopolize, any part of the trade or commerce among the 
several States or with foreign nations.’’ It may be said in pass- 
ing that even this provision may be open to criticism, as being 
confined in its scope to monopolies (which, as before stated, 
may be regarded as complefe restrictions upon competition ), thus 
in terms excluding, or at least not clearly including, incomplete 
restrictions, which have frequently been held unlawful on com- 
mon-law grounds. In the light of this criticism and of sugges- 
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tions previously made, the provision would better read somewhat 
as follows: ‘*Hvery person who shall create or attempt to create, 
or combine or conspire with any other person or persons to cre- 
ale, a restriction upon competition in commerce with foreign 
nations or among the several States, shall be deemed guilty,’’ 
etc. It is not likely, however, that it would be considered desir- 
able to prohibit absolutely every restriction upon competition ; 
in this view a proviso might properly limit the application of the 
act to ** such restrictions upon competition as result or tend to 
result in the substantial control of the commerce in any article 
or articles.” 

The influence of the interjection into the act of the doctrine 
against contracts in restraint of trade, has appeared in unexpected 
results; thus in its application in U. S. v. Workingmen’s Amal- 
gamated Council,' to a combination composed of laborers acting 
in the interest of laborers; in U. S. v. Debs,? for instance, to 
mere interference with interstate commerce and the transporta- 
tion of the mails; in Thomas v. Cincinnati, N. O. & T. P. Ry. 
Co.,’ to a boycott. Without dwelling at length on the decision 
in U. S. v. Trans-Missouri Freight Assoc.,* holding the act appli- 
cable to an agreement among railroad corporations for the main- 
tenance of traffic rates, we call attention to the fact that in that 
case the court raise, without deciding, the question whether the 
prohibition does not extend even to the ordinary agreement of a 
vendor not to engage in business. And in U. S. v. Joint Traffic 
Assoc.,> some of the embarrassing ‘questions likely to arise in 
connection with a determination of the precise scope of the pro- 
hibition, are indicated. It was indeed held in Brett v. Ebel,® 
that it does not apply to such an agreement of a vendor, but this 
strongly savors of judicial legislation. And in U.S. v. Addy- 
ston Pipe & Steel Co.,’ where the prohibition was held to apply 


1 54 Fed. Rep. 994 (Cir. Ct. La. 5 —U. S.—; s. c. 19 Supm. Ct. Rep. 
1893). 25 (1898). 

264 Fed. Rep. 724 (Cir. Ct. Ill. 6 29 N. Y. App. Div. 256; s. c. 51 
1894). N. Y. Suppl. 573 (1898). 

3 62 Fed. Rep. 803, 821 (Cir. Ct. 7 54 U. S. App. 723; 8. c. 85 Fed. 
Ohio, 1894). Rep. 271 (6th Cir. 1898). 

4 166 U. S. 290, 329; s. c. 17 Supm. 
Ct. Rep. 540 (1897). 
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to an agreement not to make a contract for the sale and delivery 
of goods, the reasoning seems to us to be equally applicable to a 
contract by a vendor. 

In view of the limitations created by the commerce clause of 
the Federal constitution, it is perhaps doubtful whether there is 
much scope for the legitimate application of a Federal statute 
prohibiting mere restrictions upon competition. It is true that 
it was applied to such with apparent success in U. S. v. Hopkins,' 
and in U. S. v. Coal Dealers’ Assoc. ;? but U. S. v. Hopkins has 
already been reversed, * and U.S. v. Coal Dealers’ Assoc. seems 
still more open to criticism. The restricted operation of the 
prohibition is further indicated in Anderson v. U. S.* 

The provisions of the Texas act can be more briefly consid- 
ered, as much that we have said in discussing the Federal act is 
applicable here. Without discussing all that is prohibited under 
the general designation of a ‘‘ trust,’’ we note that the prohibi- 
tion covers ‘* a combination of capital, skill or acts,’’ not only 
to ‘* prevent competition in manufacture, making, transportation, 
sale or purchase of merchandise, produce or commodities,’’ but 
‘* to create or carry out restrictions in trade.’’ This prohibition 
was in Gates v. Hooper,® held to apply to an ordinary vendor’s 
agreement. This was indeed reversed in 90 Texas,® but on the 
ground that there was no ‘* combination ’’ within the meaning 
of the statute. It would seem, however, that numerous ‘* com- 
binations’’ have been held illegal under this provision, that 
would not, necessarily at least, have been so held under the mere 
prohibition against restrictions upon competition.’ 

The present discussion seems to justify the following con- 
clusions: Both the legislative and the judicial mind should, as 


1 82 Fed. Rep. 529 (Cir. Ct. Kans. 5 — Tex. Civ. App. — ; s. c. 39 S. 
1897). W. Rep. 186 (1897). 

2 85 Fed. Rep. 252 (Cir. Ct. Cal. 6 563; s. c. 39 S. W. Rep. 1079 
1898). (1897). 

’—U. S.—; s.c. 19 Supm. Ct. * See for instance, Texas & Pacitic 
Rep. 40 (1898). Coal Co. v. Lawson, 89 Tex. 394; s. c. 

4—U.S.—: 8. c. 19 Supm. Ct. 34S. W. Rep. 919 (1896); Fuqua v. 
Rep. 50 (1898). _ Pabst Brewing Co., 90 Tex. 298; s. c. 


38 S. W. Rep. 29 (1897). 


74 33 AMERICAN LAW REVIEW. 


speedily as possible, be freed from the existing confusion 
between the doctrine against contracts in restraint of trade, and 
that against mere restrictions upon competition. Furthermore, 
what is known as anti-trust legislation should be confined in its 
scope to restrictions upon competition, whether judged by what 
we have called the test of extent, or by that of reasonableness. 


Freperick H. Cooke. 
120 BRoaDWay, NEw CITy. 
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THE EFFECT OF JUDGMENTS OF COURTS-MARTIAL 
IN FRANCE AND IN AMERICA — A COMPARATIVE 
STUDY OF THE DREYFUS CASE. 


In the celebrated case of Captain Dreyfus of the French army, 
the Court of Cassation in Paris, the highest judicial authority 
of France, recently heard the application for revision, made on 
behalf of the disgraced officer on Devil’s Island. The Court of 
Cassation, in its decision rendered upon the application, declared 
that the application was properly made and was legally admis- 
sible, and decreed the institution of a supplemental inquiry into 
the matter. The decision was based principally on articles 443 
and 444 of the Code of Criminal Procedure (Code D’ Instruction 
Criminelle). As is well known, the chief ground upon which 
the application was made was the confession of forgery, by 
Colonel Henry, who since committed suicide, of certain docu- 
The pivotal 


ments bearing upon the conviction of Dreyfus. 
point seems to have been the question whether Henry’s confes- 
sion presented such a subsequently discovered fact required by 
article 443 of the code as would tend to establish the innocence 


of Dreyfus. For reasons to be set forth hereafter, the pro- 
visions of those two articles of the Code d’ Instruction Criminelle 
are of especial interest to Americans, The articles! are as 
follows: — 

Article 443. «*La revision pourra étre demandée en matiére 
criminelle ou correctionelle, quelles que soient la jurisdiction 


1 The following is a textual trans- 
lation of the two articies, prepared by 
the writer hereof: 

Article 443. Revision may be de- 
manded in a matter criminal or cor- 
rectional, whatsoever the jurisdic- 
tion of the court which shall have 
adjudicated it and whatsoever the 
punishment which shall have been 
pronounced: (1) When after a con- 


demnation for homicide such evidence 
is produced as is competent to furnish 
sufficient proof of the life of the al- 
leged victim of the homicide; (2) 
When after condemnation for a crime 
or an offense, a new decree or judg- 
ment shall have been pronounced con- 
demning another accused or prisoner 
for the same act, and the two convic- 
tions are incapable of reconciliation, 
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qui ait statué et la peine qui ait été prononcée: (1) Lorsque 
aprés une condamnation pour homicide, des piéces seront rep- 
résentées propres a faire naitre de suffisants indices sur |’ exist- 
ence de la prétendue victime de l’homicide; (2) Lorsque, aprés 
une condamnation pour un crime ou délit, un nouvel arrét ou 
jugement aura condamné pour le méme fait un autre accusé ou 
prévenu et que, les deux condamnations ne pouvant se concilier, 
leur contradiction sera la preuve de l’innocence de l'un ou de 
Vautre condamné; (3) Lorsqu’un des témoins entendus aura été, 
postérieurement a la condamnation, poursuivi et condamné pour 
faux témoignage contre l’accusé ou le prévenu: le témoin ainsi 


their inconsistency shall be proof of 
the innocence of the one or the other 
of the parties condemned; (3) When 
one of the testifying witnesses shall 
have been, subsequently. to the con- 
demnation, prosecuted and convicted 
of falsely testifying against the ac- 
cused or prisoner; the witness thus 
convicted becoming disqualified to 
testify at the new trial; (4) When 
after condemnation a fact shall have 
been produced or become revealed, or 
when evidence not known during the 
trial shall have been discovered, of a 
nature to establish the innocence of 
the condemned.”’ 

Article 444. ‘‘ The right to an appli- 
cation for revision belongs in the three 
cases first mentioned: (1) To the min- 
ister of justice; (2) To the party con- 
demned, or, in case of his incapacity, 
to his legal representative; (3) After 
the death of the condemned, or in 
the case of adjudged absentees (l’ab- 
sence ,declarée), ‘to his spouse, chil- 
dren, parents, universal legatees (lég- 
ataires universels) or legatees under 
a universal title (a titre universel), 
and to those whom he expressly com- 
missioned for the purpose. In the 
fourth case it belongs to the minister 
of justice only, who shall decide by 
advice of a commission composed of 
the chiefs of departments of his min- 


istry and of three justices of the 
court of cassation, annually by it ap- 
pointed and selected from among such 
justices as are not members of the 
criminal division of that court. The 
matter shall be brought before the 
court of cassation by its attorney- 
general (procureur general), by vir- 
tue of an express order of the minis- 
ter of justice, made either ex-officio 
or at the instance of the parties indi- 
cated in the three cases first men- 
tioned. The application shall not be 
received if it has not been filed in the 
ministry of justice, or introduced by 
the minister at the instance of the 
parties, within a period of one year 
from the day when they have learned 
of the fact warranting the revision. 
If the judgment or sentence has not 
been executed, execution shall be 
suspended as a matter of right from 
the day of the transmission, by the 
minister of justice, of the application 
to the court of cassation. If the con- 
demned is in confinement, the execu- 
tion may be suspended by an order of 
the minister of justice until the deter- 
mination of the cause by the court of 
cassation, and thereupon, adjudica- 
tion having taken place, by an order 
of that court decreeing the admissi- 
bility of revision.”’ 
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condamné ne pourra pas ¢tre entendu dans les nouveaux débats ; 
(4) Lorsque, aprés une condamnation, un fait viendra a se 
produire ou a révéler, ou lorsque des piéces inconnues lorsque les 
débats, seront représentées, de nature a ¢tablir l’innocence du 
condamné.’’ 

Article 444. ** Le droit de demander la révision appartiendra 
dans les trois premiers cas: (1) Au ministre de la justice; (2) 
Au condamné ou, en cas d’incapacité, a son représentant légal ; 
(3) Aprés la mort ou l’absence déclarée du condamné, a son con- 
joint, a ses enfants, a ses parents, a ses légataires universels ou 
a titre universel, a ceux qui en ont regu de lui la mission ex- 
presse. Dans le quatriéme cas, au ministre de la justice seul, 
qui statuera aprés avoir pris l’avis d’une commission composée 
des directeurs de son ministére et de trois magistrats de la cour 
de cassation annuellement désignés par elle et pris en dehors de 
la chambre criminelle.— La cour de cassation, chambre crim- 
inelle, sera saisie par son procureur général, en vertu de |’ordre 
exprés que le ministre de la justice aura donné, soit d’ office, 
soit sur la réclamation des parties indiquant un des trois pre- 
miers cas.— La demande sera non recevable si elle n’a été 
inscrite au ministére de la justice ou introduite par le ministre 
sur la demande des parties dans le délai d’un an a dater du jour 
ou celles-ci auront connu le fait donnant ouverture a la revis 
ion. — Si l’arrét ou le jugement de condamnation n’a pas été 
exécuté, l’exécution sera suspendue de plein droit a partir de la 
transmission de la demande par le ministre de la justice a la 
cour de cassation. —Si le condamné est en état de détention, 
l’exécution pourra étre suspendue, sur l’ordre du ministre de la 
justice, jusqu’a ce que la cour de cassation ait prononcé, et 
ensuite, s’il y a lieu, par l’arrét de cette cour statuant sur la 
recevabilité.”’ 

It would serve little purpose to engage in conjectures as to 
whether the court of cassation will finally reverse the judg- 
ment of the military commission which tried and convicted 
Dreyfus, the judgment having already become operative. But 
the fact of such a contingency being at all possible argues 
much stronger in favor of the humanity and advancement of 
French justice and legislation than would the concrete fact of an 


| 
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ultimate liberation of Dreyfus. And the Dreyfus case, in view 
of the possibility of the revision resulting in his favor, assumes 
an aspect of surpassing interest to humane, just and liberty- 
loving Americans, when one reflects upon the possibilities, and 
the result, of a case like the Dreyfus case occurring in this 
country. The following hypothetical case may be framed to 
bring the matter home to the reader: — 

An officer in the American army is under suspicion of having 
committed an offense, or offenses, similar to those which were 
alleged to have been committed by Dreyfus. He is arrested, 
tried by a court-martial, convicted, sentenced to imprisonment 
and the judgment duly put inexecution. Let it be assumed that 
the conviction and sentencing of that American officer is a mis- 
carriage of justice (it will be admitted that such a thing as mis- 
carriage of justice is not by any means unheard of in this 
country). Or let it be supposed that the imaginary American 
officer is found guilty of treason and shot. At some future 
period evidence is discovered which either casts a serious doubt 
upon the guilt of the man leading the life of a convict, or 
of the man who was put to death; or which demonstrates 
his innocence beyond the shadow of a doubt. What 
means may be taken, what measures are available, to redress 
the incalculable wrong done to the man who was innocently, 
but judicially, doomed to a living death? What restitution may 
be made to the children, wife or parents of the man who was 
shot for treason of which, as a matter of fact, he had never 
been guilty? How may they be freed from the disgrace, which 
the judgment of a court of law, not the act of their father, hus- 
band or son, brought upon them? How may be returned to 
them the honor and respect of which they were robbed the 
moment the fatal sentence was pronounced ? 

The American press, in commenting upon the Dreyfus case, 
has been heaping anathema on what it termed French medieval 
justice. Let us see first what France does or may, under her 
laws, do for an army officer as Dreyfus; and then let us see 
what the Anglo-Saxon may, under Anglo-Saxon law, do for him 
in America. 

It may be taken for granted that the history of the Dreyfus 
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case is more or less known. Whilst it may, therefore, not be 
necessary to relate it here, it may not be amiss to note that the 
court which sentenced Dreyfus was a military court, or court- 
martial, and that the sentence of imprisonment imposed upon 
him is now being executed. The court of cassation, on the 
other hand, is a civil tribunal, pure and simple. By article 443 
of the code d’instruction criminelle the court of cassation is 
authorized to entertain petitions for reviewals of sentences and 
judgments of all courts of the realm, without distinction of 
their jurisdiction. It may be seen therefrom that a civil court 
is the highest court in France, and that all other courts, 
civil or military, are inferior courts. By virtue of article 
445 of the same code it may reverse the judgments of al] 
inferior courts, grant a new trial to be conducted by a court 
other than the one which originally passed upon the case, and 
indicate the line of examination (elle fixera des questions qui 
devront é@tre posées) to be followed at the new trial; or, if the 
reversal or annulment of the judgment should take place because 
the record discloses no crime or offense to have been committed, 
a venire de novo will not be awarded, but the setting aside of 
the judgment puts an end to the cause. An application for re- 
vision may be made at any time after pronouncing the sentence, 
or putting it into execution, on the ground of after-discovered 
evidence which may establish the innocence of the condemned, 
provided the application be made within one year after the dis- 
covery of such evidence, — and thus vindication and rehabilita- 
tion obtained. Even after the penalty of death had been suffered 
by the convict, the law gives his family the right, the blessed, 
priceless right, to prove that by executing the sentence of death 
justice was outraged; and thereby remove the almost indelible 
stigma from the reputation of the deceased, and from their own 
reputation, which had been unjustly blackened and exposed to 
the venom of human hatred, contempt and ridicule. The French 
law gives not only the kinsmen of the deceased the right of 
asking for such redress, but it also gives it to such persons as 
by virtue of his own will, as expressed through the medium of 
testamentary disposition, succeeded him in the possession of his 
estate, it gives it to his devisees and legatees — thereby remov- 


8O 33 AMERICAN LAW REVIEW. 


ing any possible stigma that may have attached to the property 
which by his bounty came into their possession. Medieval 
justice, forsooth! And then, the innocence of the party being 
finally established by the same means as his guilt was pro- 
nounced, namely by a judgment of the court, the good news is 
published broadcast to the world at the expense of the govern- 
ment. Under article 446 of the code d’instruction criminelle 
the judgment of the court is promulgated, by means of adver- 
tisements in newspapers, at the place where the crime was 
alleged to have been committed; where the accused was tried ; 
where he was last domiciled before the alleged commission of 
the crime; at the place of domicile of the parties demanding the 
revision; and at the seat of the court of cassation. But the end 
is not yet. The law, the maligned French law, awards more 
than mere ideal redress; it awards material redress as well. By 
virtue of the same article 446 pecuniary damages are paid by the 
government to the victim of the miscarriage of justice, if he 
live; to his descendants or parents, if he be dead. And thus 
justice is made to triumph! Such is the actual law of France ; 
such the course of French justice, if not averted. It need 
scarcely be mentioned that Dreyfus may ultimately receive such 
vindication at the hands of the vituperated, maligned and 
anathematized French law and justice. 

Now let us turn to an examination of the possibilities and 
opportunities for a vindication and rehabilitation of a Dreyfus 
in the American army : — 

At the very outset of the inquiry the fact stares us in the 
face, that courts-martial in the United States not being ‘ inferior 
courts,’’ within the meaning of the Federal constitution, to the 
Federal Supreme Court, cannot be appealed from to that or any 
other civil court, or controlled or directed by the decree or 
mandate of such a court.' A court-martial is not only the 
highest but the only court by which a case of military offense 
can be heard or determined ; and a civil or criminal court of the 
United States has no more appellate jurisdiction over offenses 
tried by a court-martial—no more authority to entertain or 
reverse its finding or sentence as such —than has a court of a 


1 Winthrop’s Military Law, Vol. I., p. 56. 
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foreign nation. In Dynes v. Hoover’ this principle is well 
illustrated by the court in the declaration that a duly confirmed 
sentence of a court-martial ‘is altogether beyond the jurisdiction 
or inquiry of any civil tribunal whatever;’’ and further, that 
with the legal sentences of competent courts-martial ‘civil 
courts have nothing to do, nor are they in any way alterable 
by them. If it were otherwise’’—it is added — civil 
courts would virtually administer the rules and articles of war 
irrespective of those to whom that duty and obligation has been 
confided by the laws of the United States, from whose decisions 
no appeal or jurisdiction of any kind has been given to civil 
magistrate or civil courts.’’? 

This quotation presents the case in a nutshell. It shows con- 
clusively that in this country, even though after-discovered 
evidence were of such a character as to establish the innocence 
of a person sentenced by a court-martial, such court having had 
jurisdiction in the matter, the civil authorities can furnish no aid 
to the suffering, cannot redress the wrong. The Dreyfus case, 
on the other hand, shows that the civil tribunals of France can 
afford such aid and redress. 

It is now in order to ask: Are there any measures whereby 
redress can be given by the military tribunals or authorities in 
the United States after the publication of the sentence of a court- 
martial, where subsequently-discovered evidence would establish 
the innocence of the prisoner? There exists power of review 
under the military law of the United States, but that authority 
of revision is vested solely in military functionaries. Lieuten- 
ant-Colonel George B. Davis, deputy judge-advocate, U.S. A., 
in his treatise on the military of the United States,’ defines the 
term reviewing authority as follows: ** This term is employed in 
military parlance to designate the officer whose province and 
duty it is to take action upon — approve or disapprove, etc. — 
the proceedings of a court-martial after the same are terminated 
and the record has been transmitted to him for such action.’’ 
This officer is the commander who has convened the court, and 
in cases of sentences of death or dismissal, imposed in time of 

1 20 Howard, 79. 3 P. 199. 


2? Winthrop’s Military Law, Ibid, p. 54. 
VOL. XXXIII. 6 
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peace, the President is the final reviewing officer, while the con- 
vening officer is the original reviewing authority. The Presi- 
dent is under the constitution, ‘‘commander-in-chief of the army 
and navy;’’ when acting as such final reviewing officer he acts 
as a military, not as a civil functionary. The definition of the 
reviewing power shows the authority to extend only to approv- 
ing and disapproving the finding of the court-martial. When 
the final action of the reviewing officer has been published to 
the accused, his power of approval or disaproval in the case is 
exhausted, and his action cannot be recalled or modified.!’ This 
power of revision, then, is vastly different from the reviewing 
power of the French court of cassation. 

It is true that habeas corpus proceedings before civil courts 
were repeatedly employed in this country to obtain the release 
from custody or imprisonment of a person sentenced thereto 
by a court-martial, if such imprisonment was illegal. But a 
writ of habeas corpus never acts as a writ of error, as an appeal 
or certiorari ;? and it only results in the discharge of the pris- 
oner in certain cases but never in the reversing of a judgment of 
a court-martial. The civil court may release a person from im- 
prisonment under order of a court-martial by writ of habeas 
corpus, only when it is made apparent that it proceeded without 
jurisdiction.* In Ex parte Mason‘ the Federal Supreme Court 
decided that a Federal court cannot discharge a person under 
sentence of a court-martial, ‘* if the court has jurisdiction to try 
the offender for the offense for which he was charged, and 
the eushence was one which the court under the law could 
pronounce.’’ 

Or, as Winthrop expressed himself, 
‘*The writ of habeas corpus may be availed of by a prisoner 
claiming to be illegally detained under trial or sentence of 
court-martial, and in this proceeding the legality of the action 
of the court as whether it was legally constituted, or had juris- 
diction, or its sentence was authorized by the code, may be 
inquired into.’’> Hence, where a court-martial had jurisdic- 


1 [bid., p. 204. 4 105 U. S. 797. 
2 Ex parte Reed, 100 U. S. 13, 23. 5 Winthrop’s Military Law, Vol. I., 
3 Wales v. Whitney, 114 U. S. 561. p. 56. 
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tion, when it was legally constituted, and the sentence imposed 
was not other than prescribed by the code, a writ of habeas 
corpus will not lie, no matter how strong the proof of the inno- 
cence of the party. A sentence cannot, therefore, it appears, 
after it has received the necessary official approval, be revoked 
or set aside, and it is only by the exercise of the pardoning 
power that it can be rendered in whole or in part inoperative.’ 
This is as far as we can go to right awrong. We right a wrong 
by pardoning it. We forgive a crime which was never committed. 
The pardoned criminal and the innocent victim of a mis- 
carriage of justice are placed on one level. No other means of 
vindication is possible. The judgment or sentence of the court 
which stamped the innocent as a criminal may not be revoked. 

Should, in the case of a sentence of death, the sentence have 
been executed, and then the innocence of a party proved, 
there is no means under the law whereby the stigma of disgrace 
might be removed from the unfortunate child, wife or parents 
of the deceased; no public acknowledgment of error on the 
part of the agency which mistakenly hurled the innocent into the 
abyss of odium or death. No ideal compensation is given ; nor 
do we do anything materially by way of pecuniary damages. 
Such, and no other, could be the fate, under the law as it now 
obtains, of an officer in the American army, whose innocence 
should be established after the sentence became operative. 

It would, therefore, appear that the stand taken by the Amer- 
ican press with respect to French justice in the Dreyfus matter 
is not even a case of the ‘* pot calling the kettle black,’’ but it 
is a case of ‘** beholding the mote that is in thy brother’s eye, 
but not perceiving the beam that is in thine own eye.”’ 


ARTHUR AMEISEN. 
PITTSBURG, Pa. 


Tbid., p. 58. 
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THE LEGAL PROFESSION IN THE SOUTH. 


Prior to the war the profession of the law was an exceedingly 
inviting and attractive one to young men throughout the South. 
In the first place, it was lucrative, and a great many young men 
were induced to enter it from that reason alone. The country 
was prosperous, lands were valuable, and personal property, in 
the form of negro slaves, abundant. Litigation was plentiful 
and clients were both willing and able to pay handsome fees. 
Not only did most lawyers live well, but many of them accumu- 
lated large estates. 

In the second place, it was attractive from social reasons. 
The profession of the law was regarded an honorable one, and 
membership in it, as a rule, insured social recognition. Although 
a young man might have sprung from humble social surround- 
ings, still, if he became a lawyer and succeeded fairly well, he 
was received into the best families and enjoyed the highest 
social advantages. 

In the third place, it was attractive from a political stand- 
point. It was generally regarded a stepping-stone to political 
preferment. If a young man was ambitious and desired to 
represent his people in Congress or in some other high official 
position, the proper thing for him to do was to study law and 
become, in name and form at least, « member of the legal 
fraternity. If you will study the lives of ante-bellum Southern 
statesmen, you will be impressed with the fact that a large 
proportion of them were lawyers. That this was true, I do not 
think can be gainsaid. That it proved deleterious to the country 
at large, I do not believe any one would be hold enough to 
assert. And why should it have done so? The code of ethics 
in the profession was high, and the character of the membership, 
as arule, was worthy of commendation. The study and prac- 
tice of the law were admirably adapted to develop the very 
qualities necessary in the public walks of life. The education 
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required, both academic and professional, sharpened the intellect 
and broadened the view. Practice in the courts promoted a 
knowledge of human nature and inculeated practical ideas. A 
visionary, impractica] man was not likely to succeed at the 
bar. The builder of air castles would quickly find himself 
outside of the pale of sympathy in the company of lawyers. 
Well educated, and oftentimes well born, admitted into the very 
best society, having a knowledge of men and affairs, with wits 
sharpened as theirs must necessarily have been by intellectual 
combat and competition, trained as they were in the art of 
public debate, the members of the legal profession were not 
only likely to be genial and companionable ; they were not only 
likely to excel in the social walks of life, but with the prepa- 
ration, practice and discipline which their very vocation de- 
manded of them, they were likely to excel in the hustings and 
in the forum. A history of our national legislature will show 
that from the ranks of lawyers came many of the most eloquent 
speakers and ablest champions of the South. Calhoun, Petigru, 
Preston, Legare, McDuffie, Lamar, Stephens, Colquitt and 
Toombs were all lawyers. 

But I must hasten on to a later period. Did the war bring 
about a change? Do we find the same state of affairs now? I 
hardly think any competent observer can fail to give a nega- 
tive answer, except for a few years immediately after the war. 
The environments of the profession at present are very differ- 
ent from what they were formerly and have wrought a very 
material change in the condition of affairs. Since the war our 
people have been poor. They have lost their negro slaves. 
Their lands have depreciated in value. Indeed it has been a 
struggle on the part of most people to make a living. Con- 
sequently there has been but little to litigate over. As a result 
of this state of affairs the fees paid to lawyers have necessarily 
been small. That there have been some exceptions to this rule I 
am free to admit. Fees paid by railroads and other corporations 
of course come within the excepted class. The few lawyers 
who have been fortunate enough to be retained as counsel for 
corporations have as a rule prospered. But for the profession 
at large these more lucrative places have not been provided. As 
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a money-making profession, then, in the South | do not think the 
law for several years has been an inviting field. Our young men 
who want to make money are much more disposed now than 
formerly to select a business avocation. Some of them have 
devoted themselves to a railroad life, others have become civil 
engineers, and others still have gone into manufacturing enter- 
prises. 

On the social side the law still presents its attractions. 
Lawyers, as a rule, stand well, and as long as this is the case 
there will be some inducement to enter the profession. When 
you meet a lawyer in the Southern States, the presumption is 
that he is a gentleman. In fact, I may state it as a rule that our 
lawyers are educated, well-bred gentlemen. They have good 
manners and mingle in good society. They observe the proprie- 
ties and are courteous in the treatment of their fellow-men. 
It isa compliment and a credit to any young man to move in 
the best society, and on this account alone the law will always 
present some attractions to aspiring youth. When we come to 
politics, I think we will find a marked change. The law no 
longer occupies its vantage ground as the sure road to political 
advancement. I believe one would almost be safe in saying 
the opposite has for a number of years been the case. Dema- 
gogues have done their best to arouse and stimulate a prejudice 
against lawyers among the masses of the people. They have 
endeavored to persuade the people that the bar is in some way 
responsible for the hard times which have befallen them. That 
these disseminators of false doctrines have succeeded to some 
extent lam not prepared todeny. ‘To the credit of the legal pro- 
fession be it said, its members have borne these unjust accusa- 
tions with dignity and patience, waiting for the vindication which 
time was sure to bring. They, of course, knew that they had 
nothing to do with bringing on the hard times; in fact, they 
had to suffer as much as anybody else, but complaining would 
not rectify matters, so all they could do was to endure and wait. 
‘*T am a farmer,’’ has been the popular shibboleth upon which 
to ride into office for a number of years past. There has been 
a reaction against lawyers and in favor of farmers. Some 
contend that this is not true, and they cite as proof the 
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fact that so many lawyers still hold office. But this 
answer will not do. It is true that many lawyers are 
still elected to office, but this is because they are better qual- 
ified than their competitors. Their superior qualifications 
counterbalance and overcome the prejudice againt their pro- 
fession. To ascertain whether or not the people are prejudiced 
against the bar and in favor of the agricultural class, ask any 
intelligent politician which he would rather be, provided he 
was a candidate for office, a lawyer or a farmer? It would 
not take him long to answer. ButI believe we will come out 
all right in the long run. 

I have an abiding faith and confidence in the people. Give 
them time and they will even up things. Designing politicians 
«+ can’t fool all the people all the time.’’ I believe that a reaction 
in favor of what is fair and right is already beginning to take 
place and that after a while a candidate will have to stand 
upon his merit with no bias either for or against his avocation. 
I would not be misunderstood. 1 esteem and honor the farmers 
of our section. In the main they are disposed to do what is 
fair and right. But the pendulum does not always maintain its 
proper place. Sometimes it swings too far to the right and 
sometimes it swings too far to the left. It needs occasionally 
to be regulated. 

Has the standard of the profession been lowered? If this 
question were addressed to lawyers no doubt the age of the 
person responding would have much to do with the character of 
the answer. The older practitioners would probably answer af 
firmatively, and the younger ones in the negative. I am disposed 
to believe the moral tone of the profession is as high as ever. In 
considering this question we must remember that our population 
is not as homogeneous as it once was. And then, we must re- 
member too that the population of many of our cities and larger 
towns has been very much increased. With this added popula- 
tion has come a class of shyster attorneys who solicit clients, 
work up cases, and resort to other questionable modes of get- 
ting practice. Leaving this disreputable class out of consideration, 
I believe the standard so far as morals are concerned is as high 


as ever. 
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Nor do I believe the standard of scholarship has been lowered. 
I think I am safe in saying that it is no longer a question that 
law schools furnish a better education than can be obtained by 
studying in a lawyer’s office. Now, assuming this to be ad- 
mitted, consider along with it another fact, namely, that more 
young lawyers attend law schools now than was ever the case 
before. With these premises, the conclusion which follows is 
inevitable, — young men come to the bar better qualified than 
ever before. Coming to the bar equally as well prepared, if 
not better, we have every reason to believe they improve after- 
wards just as much as the older lawyers did. 

The profits of the profession have been curtailed in some 
respects. The various collection agencies and the numberless 
banks scattered over the country have reduced the collection 
business down toa minimum. When a claim comes to a lawyer 
now, it is not unlikely to be non-collectible. Nor is the exami- 
nation of titles as profitable as it once was. A good deal of 
this is done by officers of the court and other persons who are 
not lawyers. The printing of forms of deeds and mortgages 
has also cut into lawyers’ fees. Most of business men now 
know how to prepare an ordinary deed or mortgage. 

In one respect the bar of the present day resembles very 
closely that of former days: it is as crowded as ever, possibly 
more so. 

If a young man is ambitious and wishes to come to the bar, 
ought we to dissuade him from doing so? No; tell him there 
is always room at the top. If a young man is determined to 
rise, he can do so at the bar just as well as anywhere else. 
Lawyers are just like doctors, preachers, and other professional 
men, — too many of them don’t work. They imagine the world 
owes them a living. They don’t study. They don’t look 
closely after their business. Where they adopt the opposite 
course they generally succeed. 

The tone of this article no doubt seems despondent, and the 
refrain a sad one, but fortunately there is another and a brighter 
side. I am glad to be able to say that there is in the South an 
onward and upward movement all along the line. The country 
is beginning to prosper and every department of life is improv- 
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ing. We have more diversified industries than we ever had 
before. Factories of various kinds are springing up every- 
where throughout the South. The country is being covered with 
a perfect network of railroads. A new and better system of 
public highways is being introduced. We have electric lights in 
our offices and public buildings, and the telephone to carry mes- 
sages from house to house and from town to town. The agri- 
cultural class is keeping up in this onward march. We have 
more diversified crops than formerly. Our lands are being 
improved and brought to a higher state of cultivation. Where 
this is the case a necessary consequence is arise in value. An 
educational wave is sweeping over our country, stimulating both 
teacher and pupil. College endowments are being increased, 
and normal schools are springing up. Business is improving 
and beautiful stores line the streets of our towns and cities. 
Population is beginning to take its trend southward, and new and 
beautiful cities rise almost in a night. We, Southerners, flatter 
ourselves into believing that our section is destined to become 
the garden spot of the Union. Fortunately for the legal pro- 


fession, it, too, must share the benefits of this increasing pros- 
perity. As lands enhance in value and business improves, 
litigation will be more plentiful, and clients more numerous and 
better able to pay good fees. 


Water L. MILLer. 
ABBEVILLE, S. C. 
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COLONIAL EXPULSION OF ALIENS. 


The expulsion from Canadian territory, if expulsion there 
was, of Senors DuBose and Carranza by direction of the Domin- 
ion Government may possibly produce a decision on an important 
legal question, which, although often considered and referred to, 
has never yet been authoritatively determined in an English 
court. The legality of the expulsion turns upon the existence 
under the British constitution of a prerogative to expel alien 
friends irrespective of statutory authority. To justify such an 
exercise of executive interference with individual liberty and to 
protect the executive officers, it must be shown: First, that such 
a prerogative exists; and, second, that it is capable of exercise 
by colonial executive officers within the limits of their colony. 
The first question alone will here be dealt with since the view 
hereafter taken in regard to that question renders an answer to 
the second unnecessary. However, if proceedings should be 
instituted by Senors DuBose and Carranza to obtain redress in a 
British court, the second question also would doubtless have to 
be decided. The right to exclude being a mere incident of the 
sovereignty of each State over its own territory, is of course 
fully recognized by international law. ‘* Every country has a 
right to judge of the terms upon which it will admit foreigners 
within its borders. * * * The exercise of that right is one 

of which no nation has any right to complain,’’ ete.’ It has 
always been claimed and allowed by the United States, and has 
been claimed or enjoyed from time to time by all the countries 
of Europe. The rights given by international law are particu- 
larly effective as against the Chinese, whose wanderings have 
given rise to most of the precedents in this branch of law, as 
they have no status in the family of nations and therefore can- 
not even appeal to international comity, and they have more- 


1 Sir Wm. Harcourt Hansard (1892), 3rd Series, Vol. 269, p. 469. 
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over themselves adhered most tenaciously to the right to 
exclude.! The question with which we are here concerned is 
merely the means required by the municipal law of Great 
Britain for the legal exercise of this unquestioned national 
right. 

In the first place, we are concerned with alien friends alone. 
Nothing could be clearer than the right of the British executive 
in time of war to exclude the subjects of the unfriendly power. 
The same is true of the entry of foreign sovereigns or ambas- 
sadors at any time as they represent the sovereignty of a foreign 
State, and their forcible entry at any time would constitute a 
casus belli. In either case no injury resulting to them through 
their exclusion from British territory by British executive 
officers, would afford them a ground of action in an English 
court. 

But when we turn to alien friends the case is entirely changed. 
So far as subjects are concerned, there does not appear to be 
any power to expel or exclude except by authority of Parlia- 
ment,? and no precedent can be found to show that the 
position of an alien friend is in this respect any different 
from that of a subject. ‘*In my opinion at present, there 
is no difference between the right of an alien and a sub- 
ject in this respect. Even criminal foreigners, unless there is an 
extradition treaty, are entitled to a writ (of habeas corpus).’’ * 
Certainly no case of such expulsion otherwise than under author- 
ity of an Act of Parliament can be referred to in English history 
for the last three hundred years. Thus in one case where it wis 
attempted to justify the arrest of a criminal and his handing 

over for trial to a foreign power, under the terms of a treaty to 
that effect, Mellish, L. J., is reported to say: ‘* There is no 
doubt that in England no treaty unconfirmed by Act of Parlia- 
ment can be sufficient to enable a person to be given up.’ ‘ 
Even banishment after conviction was not a common law but « 
statutory punishment ; at least no instance can be met with when 


1L. Q. R. 1894, Vol. 10, p. 267. 3’ Sir Fred Darley. C. J, in exp. 
* 1 Hawk. P. C. Bk. 2, c. 38, s. 17; LoPak,9N. S. W. Rep. 230. 
Ency. of the Laws of England, Vol. 5, 4 Atty.-Gen’! v. Kwok-a-Sing, L. R. 
p. 252. 5 P. C. App. 179. 
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it has been imposed as a common law sentence.' It has been the 
constant practice, since very early times, for the executive to 
apply to Parliament for the power to exclude either aliens or 
undesirable subjects, and the frequency of the application to the 
legislature, combined with the total lack for some three centuries 
past of any instance in which the prerogative has been used to 
effect this result is a powerfal argument against its exercise at 
this eleventh hour. The legislation dealing with this subject 
dates from very early times. Thus by Article 41 of the Great 
Charter of King John? free ingress and egress was granted to 
foreign merchants, and even the words *¢ nisi publice antea pro- 
hibiti fuerint ’’ which are added in the Charter of 25 Ed. I.’ refer 
to a legislative and not an executive prohibition. This was held 
as early as the time of Lord Coke.‘ Following these great char- 
ters come a succession of statutes from Edward II. to the Re- 
bellion,® for excluding or regulating the entry of foreign 
artificers, merchants, clergy, etc. We have no suggestion of 
any attempted exercise of the prerogative for that purpose, ex- 
cept perhaps a hint of it be found in the prohibition contained in 
the Great Charter against future interference by the Crown with 
foreign merchants. The modern Alien Act which confers upon 
the Crown the right to exclude or expel foreigners under cer- 
tain circumstances, was passed for the first time in 1793 and 
was renewed for the last time in 1824. During the argument © 
in the Commons upon the re-enacting statute, Mr. Hume said : 
‘* From the Revolution of 1688 up to the year 1793, a period in 
which the tranquility of this country was endangered and dis- 
turbed by pretenders to the throne, it was not considered neces- 
sary by Parliament to invest ministers with such arbitrary power 
as the Alien Act confers; that it is contrary to the spirit of the 
British constitution and hostile to the best interests of the civilized 
werld.’’® Another act was passed in 1848 which, however, 
remained, a dead letter, and still another in 18827 which re- 


1 Ency. of the Laws of England, 412 Coke Rep. 75, Vol. 6, p. 298. 
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mained in force for three years and then expired. The only 
statutory authorities for the expulsion of aliens now in force in 
England are the Extradition Acts and the Catholic Emancipation 
Act 1830.!_ In Canada the Governor-General is empowered by 
statute to prohibit by proclamation the landing in Canada of any 
undesirable persons whether British subjects or foreigners.? 
Turning our attention now to the dicta and decisions dealing 
directly with the question to be decided, we find that Chitty and 
Blackstone are the two great authorities in favor of the exist- 
ence of such a prerogative. The only two cases in which the right 
of the executive to exclude foreigners was directly raised were 
cases arising in the colonies, viz., the two ‘* Afghan’’ cases; 
Musgrove v. Toy,’® and Ex parte LoPak.‘ In the first of these 
cases the action was brought by a Chinese immigrant against the 
customs officer who refused to allow him to land in the colony, 
pursuant to the orders of the government, for damages for such 
refusal and for false imprisonment, etc. By an act of the Col- 
onial legislature a penalty was imposed upon the captain of any 
ship bringing into the country more than a certain number 
of Chinese immigrants, and by another section it was 
enacted that it should not be lawful for any Chinese 
immigrant to land until £10 had been paid for him by 
the captain of the ship. A greater number having arrived 
by the vessel in question, the defendant refused to accept the 
£10 for the plaintiff, and refused to let him land. The Supreme 
Court of the Colony held the action maintainable, holding that 
the prerogative to exclude aliens does not exist as a part of 
responsible government in Victoria. Holroyd, J., in his judg- 
ment says: ‘* According to English law, no resident in the 
United Kingdom, whether native or foreigner, can be deported 
at the arbitrary will of the executive, for any offense alleged 
against him. For any offense, he must be tried, and, if con- 
victed, punished as the law prescribes.’’ The House of Lords 
reversed this decision, but their finding is based upon the view 


1 10 Geo. IV., c. 7, ss. 28-36. Ency. Supreme Court of Victoria, 14 Vic. 
of the Laws of England,Vol. 5, p. 252. L. R. 349. 
2R.S. C., c. 65, 8. 24 49N. S. W. 230. 
391 A. C. 273, on appeal from the 
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that, under the statute, the immigrant had no legal right to 
land until the £10 had been paid for him, and could show no 
legal duty in the customs officer to receive the £10. The judg- 
ment does, indeed, contain a dictum that, apart from legislation, 
an alien has no right enforceable by action to enter British terri- 
tory. This dictum, however, was not only unnecessary to the 
decision, but is difficult to justify under the ordinary principles 
of law, and, when analyzed, amounts to an assertion of a royal 
prerogative to override the ordinary law in the case of aliens. 
The decision also ignores the practice as to habeas corpus, of 
which an alien has always been allowed to avail himself, and in 
particular is contrary to Somerset’s case.! 

LoPak’s case was a motion to make absolute a rule nisi for 
a writ of habeas corpus obtained by a Chinese immigrant, whose 
landing had been prevented by the police, and it was held no 
good return to the writ that the defendants were acting ‘* under 
the authority and by the orders of the Government’’ of the 
colony. The Chief Justice, Sir Frederick Darley, said: ‘Is 
it sufficient for the person in charge of the applicant to say 
without showing any other case ‘I am detaining this person, 
etc., on the authority of the Government of this colony.’ Lam 
distinctly of opinion that it is not sufficient and that no man’s 
liberty would be safe whether he be a subject of the Queen or 
the subject of any other nation at peace with England — no 
man’s liberty, I say, would be safe for one moment were it held 
that this was a sufficient return. Now what is that return 
equivalent to? It is equivalent to the old return which was 
given so far back as the reign of Charles I., when in Sir Thomas 
Darnell’s case a return was given to a writ that the prisoner 
was held in custody by the special command of His Majesty. 
* * * No lawyer of this day would venture to say that the 
return to a writ of habeas corpus that a person was held in 
custody by the special command of His Majesty was a proper 
return tosuch a writ. * * * It is argued that the sovereign 
of every State has the right, of bis own mere motion, to pre- 
vent the influx of foreigners into that State, and it is contended 
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that the executive Government of this colony, if they see fit, 
have similar sovereign power, and may, by an order given to 
officials, on our frontier or seaboard, direct them to keep out 
all foreigners. In the first place, although it is not necessary 
for the purpose of this decision, I am of opinion that the 
Government of this colony possesses no such power. It may be 
that the sovereign of England may have such power according 
to the principles laid down by writers on international law, but 
so far as I can understand, it has not been a power that has ever 
been exercised in England.”’ 

Another case of Re Adam,! which, at first sight, appears to 
cover the point, is not really applicable at all as it was based 
upon the French law in force in Mauritius. The right of the 
executive of that island to expel aliens was not considered to 
exist as a condition tacitly annexed to the privilege of entering, 
but this power was considered as conferred upon the executive 
by implication from the words of the Civil Code. The Code 
provided that an alien who was admitted ‘ par l’autorisation du 
Roi’’ should have all civil rights. Therefore an alien not 
so admitted was held impliedly liable to executive expulsion, a 
view of the law which prevails in France. The decision is thus 
placed entirely upon French law and does not touch the question 
of English prerogative. 

The weight of actual decision is thus most clearly conclusive 
against any such prerogative right, and the only dictum of 
weight in its favor is that contained in the judgment of the 
Privy Council in Musgrove v. Toy. 

History and the constant practice of the courts in cases of 
habeas corpus are also arrayed against such an assumption of 
executive authority. In Canadian courts, too, the colonial judg- 
ments in Musgrove v. Toy and Ex parte LoPak cannot fail to be 
of special weight, being the considered opinions of the courts of 
colonies whose constitutions in all material respects are identical 
with ours. The remedy of the injured foreigner may take the 
form ofan application for a habeas corpus, or of an action for false 
imprisonment against the agents of the offending government, 
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or of an indictment for assault and false imprisonment if war- 
ranted by the circumstances.! The only circumstances which 
could justify on the part of a colonial governor, such an anoma- 
lous use of the executive power, would be the existence in his 
colony of a state of rebellion or mutiny, in which case the power 
to expel would extend not only to aliens but subjects, thus con- 
clusively proving that it is not the prerogative contended for, 
which, even in argument, gives no power over subjects. Thus 
in the case of Fabrigas v. Mostyn,’ an action for false imprison- 
ment against the Governor of Minorca, one count being for 
banishing the plaintiff, Lord Mansfield said: ‘*I can conceive 
cases in time of war in which a Governor would be justified, 
though he acted very arbitrarily, in which he could not be justi- 
fied in time of peace. Suppose, during a siege or upon an 
invasion of Minorca, the Governor should judge it proper to send 
an hundred of the inhabitants out of the island from motives of 
real and genuine expediency ; or suppose upon a general sus- 
picion he should take people up as spies; upon proper circum- 
stances laid before the court it would be very fit to see whether 
he had acted as the governor of a garrison ought, according to 
the circumstances of the case.’’ 

The conclusion to which one is forced upon a view of the 
authorities and a consideration of the history of habeas corpus 
is, that except perhaps under the special cireumstances suggested 
by Lord Mansfield in the last mentioned case, no prerogative 
exists by law in England, and a fortiori in her colonies, to 
exclude or expel an alien friend from British territory. 


W. Martin GrRirFin. 
TORONTO, CANADA. 


1 As in Reg. v. Lesley, 29 L. J. M. C. 97. 2 1 Cowp. 161. 
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NOTES. 


SENTENTIOUS REMARKS.— 


Abominable state of things now existing. 
Deprive the devils of their fuel. 
Bring upon the country unbearable disgrace. 
— Carl Schurz. 


A Great Enpine or A SMALL Becinninc.— The Albany Law Journal 
says: — 

When Judge Day and William McKinley first met they were employed on 
opposite sides of a case that involved less than $20. This was thirty years ago, 
both gentlemen having just come to Canton, Ohio, to practice law. The case 


was tried in a blacksmith shop down in the southeast corner of Stark County, 
a country justice of the peace presiding. 


Maena Est VERITAS ET PR&vVALEBIT. — How frequently is this quoted 
witbout any knowledge of where it comes from? Equally, the saying 
that you cannot touch pitch without being defiled. Our ignorance was 
enlightened by reading a paper on the Apocrypha in the Church Times. 
The quotations come from 2 Esd. 4: 21, and Ecclus. 13: 1.— Law 
Times (London). 


Coryine Foreign Statutes. — The Law Times (London), in a recent 
number, quotes from the essay read by Dr. Russell, Q. C., of Halifax, 
Nova Scotia, on the uniformity of Provincial laws, to the effect that 
some of the Canadians have gone so far in copying British statutes, as 
to copy & corrective act, although the Canadian statute did not contain 
the mistake which the subsequently adopted British act was passed to 
correct. This reminds us of the practice of some of the Halifax fisher- 
men of ‘‘ adapting’’ French labels on their sardine boxes. We re- 
member getting hold of one of those boxes of sardines — we believe it 
was a kind called ‘‘ mustards’’ — which had appropriated a French 
label with such innocent exactness as to retain the words ‘‘ tournez le 


clef;’’ whereas there was uo key on the box! 
VOL. XXXII. 
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IMPROVING THE MANNERS OF THE Bar. — An overnice legal contem- 
porary makes the following suggestion : — 


The suggestion of the Virginia Bar Association that their judges wear robes 
moves us to inquire what they would have the members of the bar wear to im- 
prove their manners? If a toilet can be devised that will keep their legs off 
the trial table and their feet out of the air, we are in favor of it. Maybe the 
judicial robes are intended to improve the dignity at the trial table. If that be 
SO, we are in faver of them. 


Morris oN THE New Bankruptcy Law. — At the Annual Conven- 
tion of the Indiana Bankers Association held at Indianapolis in Novem- 
ber, Nathan Morris, Esq., of the law firm of Morris, Newberger & Curtis, 
read an exhaustive paper upon the new bankruptcy law, abounding in 
criticisms and in pertinent suggestions. We have received a copy of 
it in pamphlet form, and commend it to those of our learned readers 
who are interested in that department of the law. Doubtless, a few 
copies of it are in the hands of the above named firm for disposal. 


THe AMERICAN AND FRENCH Prize Courts Contrastep.— In a note 
to some of the prize cases recently decided by Mr. U. S. District 
Judge Locke, M. Clunet, the learned editor of Le Journal du Droit 
International Privé, says: — 


Remarquons en passant la superiorité de l’organisation judiciaire américaine 
sur celle qui prévaut en France. Les questions des prises maritimes y sont dé- 
battues, non comme en France, devant une juridiction d’exception, c’est-a-dire 
devant des tribunaux administratifs (Conseil des Prises, et Conseil d’Etat), 
mais devant les tribunaux de droit commun, avec toutes les garanties de pub- 
licité de débat oral et contradictoire, et d’assistance d’avocats. 


‘¢Lorp Scap.’’ — Prof. Irving Browne writes to us as follows: 
‘* Speaking of misprints, did you ever hear my account of Lord Scap? 
In the Chicago Law Journal I found this lord twice named on one page. 
I turned to the reports cited, and found it was Lord Eldon in one, and 
Lord Campbell in the other! (Or some other two luds.) Now, why 
‘Lord Scap’? Why, their names had been set up in ‘ lower case,’ and 
the proof reader wanted them in small capitals, and marked in the 
margin ‘S cap’’’. Our learned correspondent, referring to the printer 
of the American Law Review, adds, ‘‘I wasn’t finding any fault 
with your printer. He’s all right.’’ 
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Ricnt or an Accusep Person To Testiry BeroreE THE GRAND 
Jury. — The English Criminal Evidence Act, recently passed, confers 
upon accused persons ‘‘ the right to testify in their own behalf at 
every stage of the proceedings.’’ The Law Times takes the view that 
this was not intended to confer upon accused persons the right to tes- 
tify before the grand jury. A county judge in England recently ruled 
otherwise, and allowed a young medical man, charged with giving 
drugs to procure an abortion, to go before the grand jury at their 
express request and testify. They desired to hear from him on the 
question of motive, and, having heard him, they promptly ignored the 
bill. 


‘* InFmELITY’’ as A GRounD FoR Divorce. — A West Virginia wife, 
with the aid of a West Virginia lawyer, has filed a bill for a divorce 
from her husband, basing her demand, among other grounds, upon the 
charge that ‘this defendant is an infidel and don’t believe in the 
Supreme being,’’ etc. The reader should note that the country people 
hold the word ‘‘ infidel,’’ which they pronounce with the accent on the 
last syllable, in considerable loathing. The injured wife, in putting 
this clause into her petition, with the able assistance of her legal adviser, 
has started a ripple of laughter from one end of the country to the other. 


It reminds the Virginia Law Register of the young lawyer who, repre- 
senting a quack charged with criminal abortion, based his defense on 
that section of the statute of parol agreements which provides that ‘‘ no 
person shall be held to answer for the debt, default, or miscarriage of 
another, unless the contract be in writing.’’ 


Our Present Rives in State. —The message of the President, 
delivered to Congress at its opening session, is an unique State paper 
in regard of the fact that it devotes several columns to recounting the 
causes which led to our war with Spain, and the glorious results of that 
brief struggle. The tone of the message is lofty and generous. Attempts 
are made to bestow praise wherever it belongs, without forgetting any 
one. A regret is generously expressed that the loss of the enemy in 
the naval battle at Santiago should have been so great. This message 
calls to mind the suppressed stanza in Campbell’s poem about the 
battle of the Baltic: — 

And the King shall ride in state, 
Through old St. James’s gate, 


And to his Lords relate 
Our renown. 
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A Lawyer’s COMMENTARY UPON THE CasE OF SHYLOCK v. ANTONIO. — 
The Law Times (London) has done us the honor of reprinting from 
one of our back numbers an article under the above caption. The 
author of the article in question was not merely ‘‘ a lawyer,’’ but was a 
distinguished judge of one of the courts of the United States. If we 
mistake not, he was, at the time of writing that article, the oldest Fed- 
eral judge in commission, and had served continuously upon the bench 
for more than thirty years. He was justice embodied. He was a Vir- 
ginian of the old school; and when we say that, we wish to be under- 
stood as meaning that he was courtesy itself. A gentleman felt at 
home in his court. When a well-trained and self-poised lawyer, pos- 
sessed of his case, rose to speak in his court, every listener felt that it 
was a lawyer to a lawyer. Such was Judge James M. Love. May 
there be more like him! 


Proposat ror A Court or In Encianp. — The 
president of the Incorporated Law Society, at its recent meeting, 
advocated the establishment of a court of criminal appeal, so as to 
give persons convicted of crime the same right of appeal which exists 
in civil cases. From this view the editor of the Law Journal (Lon- 


don), strongly dissents. In most American jurisdictions there is, in 
criminal cases, an unrestricted right of appeal on the part of the de- 
fendant, although not on the part of the State. The aggregate result 
is that, while unjust convictions are set aside in some cases, the crim- 
inal justice of the country is so delayed and obstructed by technicali- 
ties, that an outraged people have become thoroughly tired of it, and, 
instead of setting themselves to work to right it in some intelligible 
manner, have substituted the practice of lynching prisoners who are 
supposed to be guilty of aggravated crimes, —a practice which has 
sometimes resulted in the lynching of innocent persons. 


A Proceepinc Acainst A Lasor Trust. — We have always main- 
tained that trades unions were industrial trusts, designed to prevent 
competition in a commodity which should be the subject of free bargain 
and sale the same as any other commodity; and that when the labor 
leaders, editors, orators and journals work themselves into spasms 
about other trusts, they present the same spectacle of inconsistency 
as do the newspapers which belong to the Associated Press news trust. 
It is said that a criminal prosecution has been commenced in Columbus, 
Ohio, against a member of the labor organization known as the Inde- 
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pendent Carpenter’s Union, to test the question whether a trades union 
is a trust within the inhibition of the Ohio statute. It is perhaps to be 
regretted that the proceeding was not instituted by the Attorney-gen- 
eral or other law officer of the State; but it may be assumed that, when 
it passes the preliminary stage, and gets into the court where it is to be 
tried, the trial will be conducted on the part of the State by its proper 
law officer. 


. 


One Court Asreast or Its Work.— It seems that there is one court 
in all the English speaking countries that is abreast of its work. We 
allude to the Queen’s Bench Division of the English High Court of 
Justice. In a recent speech at the banquet of the Lord Mayor of 
London, Lord Russell of Killowen, the Lord Chief Justice of England, 
stated that, so far from there being any shrinkage in the business, there 
has been a great access of energy on the part of the courts in 1897-8, 
and more causes were disposed of than is recorded in any year since 
the courts came into existence. The result is that the judges in the 
Queen’s Bench Division are nearly abreast of the work, trials take place 
within a reasonable time after the issue of the writ, and complaints of 
the laws delay are no longer justified so far as concerns the Common 
Law Division. But Lord Russell also stated that, in order to maintain 
this agreeable condition of things, and to bring the Chancery Division 
to something like the same state, another judge in each division is 
necessary. 


- 


CrimmaL Procepure: Error 1n Instructinc Juries as To Miti- 
GATING Circumstances. — In the case of the United States v. Winston et 
al., the defendants were prosecuted for murder, in the Supreme Court 
of the District of Columbia, convicted, and sentenced to death; and 
they prosecuted a writ of error to the Supreme Court of the United 
States. A law of Congress, passed in January, 1897, authorized juries 
in murder cases to return verdicts finding the accused guilty, ** without 
capital punishment,’’ and in such cases the accused was to be sentenced 
to imprisonment with hard labor for life. At the trial in question the 
judge instructed the jury that Congress did not mean to authorize 
them to add the words quoted to their verdict unless there were 
palliating mitigating circumstances. This instruction, the Supreme 
Court said, was an error; the act referred to made the juries the judges 
and the sole judges of the conditions under which they should add the 
words ‘‘ without capital punishment ’’ to their verdicts; and for the 
court to undertake to limit or restrict their action was such a gross 
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error as to necessitate a reversal of their judgment and a new trial for 
the accused. Justices Brewer and McKenna dissented from this view 
of the law: The decision is untenable. 


Tue Revation or THE Common Law TO THE Liquor Business. — 


Case and Comment commences an editorial in the following lan- 
guage: — 


The Voice holds, and the highest court of the land sustains the position, that 
the liquor business is of such a character that, were it not for the special legis- 
lation by which it is protected, common law would abolish it. This isa dec- 
laration by The Voice which it is difficult to characterize fitly without being 
discourteous. The Voice may make the statement without intent to deceive, 
but the statement must mislead those who trust it. 


It is not necessary to quote the observations of Case and Comment 
any further. The manufacture, possession and sale of all kinds of in- 
toxicants, was never prohibited by any rule of the common law; and 
property of that kind was protected by that law to the same extent as 
any other property. The Voice is a well-meaning paper, but its legal 
department is evidently edited by a lawyer of humble attainments ; and 
its medical department is edited no better. 


FREE GOVERNMENT IN THE BritisH Cotonies. —In the present juncture 
the American people may possibly profit by a study of the reply of Mr. 
Chamberlain, the British Secretary of State for the Colonies, to a petition 
addressed to the colonial office by certain citizens of St. Johns, Newfound- 
land, wherein they draw attention to the conduct of Mr. Reid, the 
so-called ‘‘ Czar of Newfoundland,’’ in grasping all the franchises in 
the colony. Mr. Chamberlain makes it clear that the colonies are self- 
governing; that is, if the people of Newfoundland have allowed Mr. 
Reid to get possession of their legislature and to procure therefrom 
unjust and extravagant concessions of franchises, it is their own fault, 
and they must rectify the mistake in their own way; that it is almost 
entirely a local administrative question ; and that the home government, 
having accorded the right of self-government to the colonies, will not 
interfere unless imperial interests of great importance are imperiled. 


British GOVERNMENT OF THE Soupan. — It appears that the British 
government of the Soudan is to be purely military, conducted by Lord 
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Kitchener alone as the sole representative of the British and Egyptian 
governments. This purpose was stated to a number of Soudanese 
Sheikhs assembled at Omdurman on January 5th, in a speech made to 
them by Lord Cromer, the British adviser of the Khedive, the Sirdar 
being present. Lord Cromer is reported to have said: — 


No attempt will be made to govern the country from Cairo, and still less 
from London. You must look to the Sirdar alone for justice and good gov- 
ernment. There is no doubt that you will not be disappointed. 


If the doleful forebodings of our friends the anti-expansionists are 
well founded, this cannot fail to create such a reaction in England as 
will put the British nation under a military despotism and suppress the 
liberties, so long enjoyed and so little valued, of that great people. 


Tue Lorus Puncn. —The following poem, written by a Missouri 
lawyer now residing in Yucatan, is respectfully dedicated to Admiral 
George Dewey, also residing at present in a warm climate: and when he 
comes home to see us, he can have some of it: — 


We christened our punch ‘‘ The Lotus” — 
Of drinks the most sublime, 

Ere brewed for those happy mortals 
Who dwell in a frigid clime. 


One draught makes a childish bauble 
Of the miser’s hoarded gain; 

And draws from the love of woman, 
Its bitter and sleepless pain. 


In the incense of this nectar, 
Your neighbor becomes a friend; 

And your friend is made a brother, 
Ere the glasses back we send. 


Then oh! for a night eternal, 
In a land where snows abound, 
A caldron of steaming Lotus 
With a bottom which can’t be found. 


Bovuvier’s Law Dictionary, Raw Eprrion. — We learn that 
Francis Rawle, Esq., of Philadelphia, has completed his great task of 
making a thorough revision of this celebrated work. It has entailed an 
enormous amount of care and labor upon him, in which he has had the 
valuable aid of Mr. George H. Bates, formerly of Delaware, now of 
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Philadelphia. We understand that nothing has gone into it which Mr. 
Rawle has not carefully planned in advance, or in which he has not 
collaborated with his assistant as each particular title was being written. 
He has personally read and corrected the ‘‘ copy ’’ before sending it to 
the printer; has personally read the proof from cover to cover, and has 
personally seen that his corrections were made, by revising the proofs 
in pages. It requires robust physical health to live through such a 
task, and at the same time to carry on the large general practice 
which Mr. Rawle has, to say nothing of the great amount of care and 
detail imposed upon him by his office of treasurer of the American Bar 
Association; for he has been for twenty-one years the real executive 
officer of that body. 


Ricut or To Pass ToroucH Our Country in TRANSIT TO 
THEIR DESTINATIONS IN ForEIGN Countries. — This question has arisen 
upon the appeal of certain Syrians who were prevented from landing at 
New York, although they professed a design merely to pass through 
our country, in transit to another, and not to settle in our country. 
Overruling the chief immigration officer at New York, Mr. Powderly, 
the Commissioner of Immigration, decides that, although there may be 
difficulty in determining in particular cases who are persons merely 
desiring to make a transit across our country to another, and who are 
illegal persons desiring to smuggle themselves into our country in vio- 
lation of our immigration laws, — yet the attempt must be made, — to 
use the language of Mr. Powderly, ‘‘ In view of the undoubted right of 
citizens of foreign countries to cross American territory.’”’ There is no 
such undoubted right recognized by the principles of international law. 
If any such ‘‘ undoubted right ’’ exists, it exists under particular trea- 
ties between this country and foreign States. If Mr. Powderly had 
applied to the Attorney-general for advice, he would not have been told 
that, outside of treaties, there is such an undoubted right. The decision 
is wrong, and will lead to the smuggling of improper immigrants into 
our country under the pretense of wishing to pass through it to Canada, 
or perhaps even to China. 


Tue Bore, BrancHes, AnD Roots oF THE TEXAN JUDICIAL 
System. —In giving the opinion of the Texas Court of Criminal 
Appeals in the case of Coombs v. State,! Mr. Justice Henderson 
decided that the municipal corporation courts were not a proper part 
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of the judicial system of Texas, but were mere incidents of municipal 
government and means for the enforcement of municipal ordinances ; 
and incidentally he gave the following cold, dry, colorless, husk-like, 
ash-like description of the judicial system of Texas, — which we com- 
mend to Father Logan E. Bleckley, of Georgia, and more especially to 
our son, the learned Dr. John William Farr, Dean of the Chattanooga 
Law School, etc., etc., especially the etcetera: — 


The district Court is the basic principle upon which the entire system is 
founded; and the whole may be likened to some noble oak, towering with 
Olympian majesty and imperial supremacy above the lesser trees of the forest. 
The bole or trunk, vigorous and strong, springing — a graceful colonnade — 
from the ground, to bathe its leafy foliage in the clouds, fitly represents the 
District Courts. This, supported and nourished by the County Courts and 
Commissioners’ and Justices’ Courts, may be aptly termed the roots of the sys- 
tem, which strike down deep into the rich alluvial soil of our jurisprudence. 
The Courts of Civil Appeals stretch their giant limbs above and around, and 
with their superb setting reach out to catch the winds and dews and sunshine, 
to give them back again, and to shadow, fertilize -and fructify the soil beneath. 
While high over all, standing like armed sentinels to guard the sacred domain, 
crowning the summit, are the Supreme Court and the Court of Criminal 
Appeals. Others can be created, but they must be of like kind, and grafted 
into the system by skillful hands. Thus completed, unique in outline, perfect 
in symmetry, and vigorous in its strength and growth, this magnificent temple 
of justice, builded by the framers of our constitution, is well fitted to meet and 
grapple with all the demands of litigation, and to withstand the sinister touch 
of the fawning sycophant, or the ruder assaults of brute force and unchained 
power, no matter by whom set in motion. 


Custopy or CuILpREN: THE Moruer or A Cuinese Girt Dentep Her 
Custopy as Acainst A Missionary. —The doctrine that, in disposing 
of the custody of a child, the plain interest of the child will override 
the rights of the parents, was applied not long ago by Judge Bischoff, 
of the Supreme Court of New York, with the result of awarding the 
custody of a Chinese girl eight years of age, to Miss Helen Clarke, a 
missionary lady who had secured a formal order for the adoption of 
the child, to the exclusion of the mother and step-father. Miss Clarke, 
who is a missionary in that part of New York City known as ‘‘ China- 
town,’’ found the child living in squalor. The mother of the child 
becoming sick and being obliged to go to a hospital, turned the child 
over to the missionary lady; but after getting out of the hospital, she 
brought a judicial proceeding in which her husband joined her, to 
resume its custody. Her proceeding was based on the contention that 
the order of adoption was void, as only one of the child’s parents had 
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consented to it. Judge Bischoff brushed away this contention, and 
took the ground that, in determining such an application, the good of 
the child is the paramount consideration; and he awarded the custody 
of the little girl to her adoptive missionary mother to the exclusion of 
her dissolute opium-smoking parents. In the course of his opinion, he 
is reported to have used the following language: — 


The evidence leads me to the view that this child is fortunate to escape the 
influence of her home-life, and to secure an enlightened bringing up such as the 
respondent can assure her. Acceptable proof has been adduced that these par- 
ents are opium-smokers and deal in opium; that in general their moral tenden- 
cies are lax; that they have become accustomed to an abjectly squalid manner 
of living, and that the child has been neglected physically and would be in very 
probable danger of degradation morally should she remain with them. It is 
suggested that the parents are no worse than their neighbors, but the testimony 
is to the effect that not more than five per cent of our Chinese residents indulge 
in the opium habit; and, in any event, the question of the welfare of a child is 
not to be governed by the manners and customs obtaining in China or among 
the Chinese, but the matter must be determined with regard to the conven- 
tional sense which animates the people of this State, of whom the child is one. 
I have no hesitation in holding that the good of the child is promoted to a great 
degree by her retention in the control of the respondent and accordingly dis- 
miss the writ. 


Lapor ConGress: A SpecTacLe or Low Dremoaoc- 
— Crincinc Berore ‘‘ THe Lasor Vorte.’’ — On January 5th, 
the national House of Representatives had under consideration a bill 
providing a criminal code for the Territory of Alaska. One section of 
the draft bill read as follows: — 


That if any person shall, by any use of force, threats or intimidation, pre- 
vent or endeavor to prevent any person employed by another from continuing 
or performing his work, or from accepting apy new work or employment, or 
if any person shall, by the use of like means, prevent or endeavor to prevent 
another from employing any person, or to compel another to employ any per- 
son, or to force or induce another to alter his mode of carrying on business, or 
to limit or increase the number of persons employed by him or their rate of 
wages or term of service, such person, upon conviction thereof, shall be 
punished by imprisonment in the county jail not less than one month nor more 
than six months, or by fine not less than $20 nor more than $300. 


This provision was assailed by such demogogues as Bailey of Texas 
and Bellof Colorado. In reply, it was pointed out that a provision in the 
same language had been the law of Oregon for some years, and that the 
people of Oregon had not, by reason of it, lost their liberties. Never- 
theless, when it came to a vote on this measure, the craven fear of 
‘* the labor vote’’ prevailed over the weak demogoguery of the mem- 
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bers of all parties, and it was ‘‘ stricken out with scarcely a dissent- 
ing vote.’’ It is perceived that it simply adds a criminal sanction to 
an undoubted right of the common law, which right is every day trampled 
upon by the labor organizations, the only remedy of the persons de- 
prived of the right, down to this time, being the writ of injunction. 
And when this remedy is applied, the scream against ‘‘ government by 
injunction *’ fills the caves and rends the clouds. 


West VirGinia NO LonGEerR THE SPAWNING-Poor or ‘‘ Trusts.’’ —The 
calamitous news comes, like a cold January wave over the whole 
country, to the effect that ex-Attorney General Alfred Caldwell, of 
West Virginia, has made the discovery that corporations cannot be 
created, under the legislation of that State, having a capital stock of 
more than $5,000,000. This will put an end to the indiscriminate 
spawning of trusts by that State to suppress competition in trade, and 
afflict the inhabitants of other States, and will probably render illegal 
a number that have been spawned there. It is indeed sad to think that 
this will prevent the organization, under the laws of West Virginia, of 
the Tin-Plate Trust and of the Pottery Trust. The legislature of West 
Virginia should be immediately convened in extra session to remedy 
this great evil, so calamitous to the dear corporations throughout the 
country. But why was it reserved to an ex-Attorney General to make 
this discovery ? 


Tue Dictum. — This is the name of a new law journal. Number 
one of volume one, lies — or rather tells the truth — before us. It is 
well printed, well punctuated, and has a shorter list of editors than law 
students’ law journals usually have. From it we learn that the Kansas 
City School of Law has now entered upon its fourth year, and that no 
school has been more successful for the same period. We are glad to 
know of this. We are proud of our suburban village, of its progressive 
institutions, and of its ‘‘snake doctor.’’ One feature of the Dictum 
which we especially like is its department called ‘‘ Local.’’ We are 
glad, for instance, to learn that all are ‘‘ gratified in again seeing the 
genial face of A. C. Moore;’’ that James Messmore has ‘‘ launched 
forth as an attorney at law with office in New York Life Building; ”’ 
and that ‘‘ quite a number of the struggling law students were seen at 
the ‘Orpheum’ last week in a box on the first floor — from the roof.’’ 
This reads a little better than the society column in the weekly news- 
paper (50c. per annum) published in our ancient country home, a copy of 
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which we still occasionally receive. Noty Benny: Said country home ie 
now within the limits of the alleged city of Chicago, and the prairie fires 
still rage around it as in ancient times. Said society column contains 
such items as this: ‘* Miss Giggel is visiting at the home of her cousin, 
Miss Ubett, 25,089 Swamp avenue. Miss Giggelis a belle. So is Miss 
Ubett.’’ No doubt ‘‘the struggling law students ’’ who were seen by 
our esteemed contemporary from his seat in his private box at the 
‘*Orpheum,’’ ‘‘sitting in a box on the first floor—from the roof’’ 
realized the saying of Daniel Webster that ‘‘ there is always room in 
the upper story.’”’ Some of them will, notwithstanding present poverty 
and other drawbacks, one day find wings wherewith to soar, and when 
they alight, they will alight on the steeple — at least on the roof — of 
the temple of fame. Resolve to climb high, boys, and begin to climb 
now. Practice the art of getting on ‘‘ the first floor from the roof.’’ 
Consider also whether, in order to broaden your intellects, you do not 
need two legal periodicals — an extra one to keep you from getting 
lonesome after you have read everything in the Dictum including the 
‘*locals,’? and when you find yourself too tired to climb. If you do, 
subscribe for the Amertcan Law Review. 


A New Way To Suppress Trusts.— Missouri has devised a new way 
to suppress trusts and to suppress the conscience of its people at the 
same time. The Missouri Anti-Trust statute contains a provision to 
the effect that a trust or combination organized to suppress compe- 
tition in the sale of commodities, — we do not assume to quote it accur- 
ately, — cannot maintain an action in the courts of Missouri. A 
merchant of Missouri had bought several hundred dollars’ worth of 
goods from one of these octopi, and when it became inconvenient for him 
to pay, the octopus brought an action against him in one of the courts 
of that State; and he set up, by way of defense, that the plaintiff was 
an octopod, alias an industrial trust; wherefore, in accordance with the 
statute in such cases made and provided, defendant was not bound to 
pay. Whether or no the plaintiff was such an octopod as the statute 
denounced was manifestly a question of fact for the jury. Evidence 
was given on the question, and the jury were wild to get hold of it. 
The judge submitted it to them, and they, of course, decided it against 
the octopod. We understand the case to be within the appellate juris- 
diction of the St. Louis Courtof Appeals. The judges of that court are 
** bococks, hearts of gold, lads of life, imps of fame; ’’ only surpassed 
by its ex-judges, who are the salt of the earth and past-masters in the 
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law. Whichever way they decide this great question, the American 
Law Review, commenting upon their decision, will be able to say, and 
will feel bound to say, —‘‘ Your exposition hath been most sound.’’ 
If this defense is sustained, the retail merchants of Missouri will know 
more within a few months after the decision than they know now. 
Most of the goods with which they deal are bought from some incor- 
porated trust created under the laws of some other State, generally of 
New Jersey or of West Virginia. Assoon as these octopi find that they 
cannot collect their debts in Missouri, they will sell to Missouri mer- 
chants for cash only. The statute will thus have the beneficent effect 
of preventing the merchants of Missouri from contracting improvident 
debts, and of making them financially independent. 


Bar Associations 1x New Hamesuire. — It is a remarkable fact 
that the State of New Hampshire, of small area and small population, 
has two bar associations which are among the most active of all the 
State bar associations, and that the reports of these two associations 
contain addresses and papers quite equal in value to any found in the 
reports of other associations. The Grafton and Coés Association was 
organized in 1882. Its annual reports are paged to make volumes of 
six hundred and more pages each, and the reports for 1897 and 1898 
recently published complete the third volume.” This volume contains 
quite a number of excellent photographs of prominent New Hampshire 
judges and lawyers. 

The addresses of the president of the association, Harry Bingham, 
contained in these reports, are not on topies technically legal, that for 
1897%eing upon The New Education of Women, and that for 1898, 
upon The Annexation of Hawaii: A Right and a Duty. 

A legal paper in 1897 by Robert N. Chamberlin, treats of Riparian 
Rights in Public and Private Waters, a subject of interest and impor- 
tance where manufacturing has made water powers valuable and the 
great increase of populous cities has given rise toa great demand for 
pure water for domestic and public purposes. 

The most notable thing in the report for 1898 is the annual address 
by J. H. Benton, Jr., Esq., of Boston, a New Hampshire man. It is 
entitled: What is *‘ Government by Injunction? ’’ Does it exist in the 
United States? It occupies more than a hundred pages of the report. 
The author, or orator, by whichever name he be called, is widely known 
for his force of argument before courts and juries, and the same force 
of argument may be found in this address. We cannot attempt to 
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give a sketch of his argument; but to indicate his conclusion we quote 
a paragraph from the final page: ‘‘ The constantly widening compe- 
tition of civilized life continually forces combination to control or sup- 
press it. Combinations of capital and combinations of labor face each 
other on every field of industrial effort. The arbitrary power of the 
corporation and the trust are met by the tyranny of the trade union 
and the despotism of the walking delegate. The courts can no more 
prevent or restrain these combinations by orders of injunction and pro- 
ceedings for contempt than they can stay the tides or the stars in their 
courses. So long as they produce no results which the legislature does 
not condemn by statute, and juries do not condemn by their verdicts, 
they should be let alone. Any evil which results from them can be 
better remedied by the legislature and by verdicts of juries than by the 
fallible discretion of single judges in the exercise of so-called equity 
powers, however honest and wise the judges may be.”’ 

A legal thesis upon Unsettled Questions and Conflicting Decisions in 
the Law of Collateral Attack was by Edgar W. Smith. 

This bar association has been noted for the great care and thorough- 
ness with which it has gathered and preserved the biographies of emi- 
nent judges and lawyers of New Hampshire, whether they have passed 
their lives within the State, or, having been born and educated there, 
have achieved fame and position in other States. Accordingly, we 
find in these reports and in all the reports of this association many 
biographical sketches and memorials which are quite unusual in their 
extent and in their interest. 

The Southern New Hampshire Bar Association is an organization of 
more recent date, the seventh annual meeting having been held in 
1898, at Concord. The annual address was delivered by Albert E. 
Pillsbury, of Boston, a New Hampshire man, upon The Legal Relations 
between Bench and Bar, an able address which was printed in the 
March-April number of the Review.! This report also contains quite 
full biographies of William L. Foster and Alonzo Philetus Carpenter, 
Justices of the Supreme Court of New Hampshire, and several short 
biographical sketches. 


Witnesses: ConFIDENTIAL Communications — RiGHT OF AN ATTORNEY 
To Rervuse To DiscLosE THE ConTENTS OF A WiLL. — The Fayerweather 
will case, involving a contest between the next of kin of the deceased 
person and his executors over about $3,000,000, has been proceeding - 


1 Vol. 32, p. 161. 
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in the United States Circuit Court for the Southern District of New 
York before the able and diligent Circuit Judge Lacombe. The next 
of kin claimed the fund as rightfully belonging to them under a codicil 
which they alleged had been burned by the executors, but which we 
understand the executors alleged had been burned by the testator. 
The next of kin denied the destruction of the codicil by the testator 
and endeavored to prove its existence by the testimony of Prescott Hal] 
Butler, Esq., the attorney who had prepared it, as they alleged; and 
they demanded that he be required to divulge its contents. This he 
refused to do, and for his refusal Mr. Circuit Judge Lacombe committed 
him for contempt. Upon an appeal to the United States Circuit Court 
of Appeals, that court, in an opinion written by Mr. Circuit Judge 
Wallace, held that the disclosure of the document was privileged, using 
the following language : — 


The question is whether an attorney who prepared a codicil to a will, 
alleged to have been fraudulent and to have been destroyed by an executor, 
can be required to disclose its contents. As the statute now stands, no act of 
a client, except a waiver upon the trial, can be treated as a waiver of the pro- 
hibition of disclosure, and, except he is an attesting witness to a will, in no 
case is an attorney permitted to make disclosures in respect to the contents of 
any document or other information communicated to him in the course of his 
professional employment. It follows that the plaintiff in error [Butler] prop- 
erly declined to disclose the contents of the codicil. 


Under this conclusion, affirming the sacred right of a lawyer, setting 
up the privilege of a client who, being dead, could neither assert nor 
waive the privilege, but affirming the sacred right to suppress the truth 
and prevent the unearthing of fraud, — it was obvious to the court that 
the next of kin had no means of establishing their case, however merit- 
orious; and therefore the court dissolved the injunction which Judge 
Lacombe had granted, and this was tantamount to a dismissal of the 
suit. We respectfully submit that Judge Lacombe was right and the 
Court of Appeals wrong. 


FeperaL Jupges Dirtomatic Orrices. —A bill has been 
introduced in the Senate of the United States by Mr. Vest, of Mis- 
souri, and referred to the Judiciary Committee, to prohibit any person 
holding a judicial or legislative office under the government of the 
United States from being appointed by the President as commissioner 
or agent of the government. 

This is a matter of considerable importance; but if the President 
could be induced to take the proper view of it, such a measure would 
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not be necessary. Mr. Justice Nelson, of the Supreme Court of the 
United States, was appointed a member of the Joint High Commission, 
of 1871, which formulated the treaty under which the Alabama claims 
were settled by the Geneva Arbitration. Mr. Justice Harlan, of the 
same court, was made a member of the Behring Sea Seal Arbitration. 
More recently, Mr. Justice Brewer, of the same court, was a member 
of the commission raised to investigate the question of disputed 
boundary between great Britain and Venezuela; and he is now absent 
from his judicial duties attending to that duty. These appointments 
were certainly tributes to the high standing as jurists of the men who 
received them, but they had the result of withdrawing them from their 
labors on the Supreme Bench of the United States. There has been 
no time within recent memory when that court was not in arrears with 
its docket. The appointments were therefore unjust to suitors in that 
court. Lawyers just as capable of discharging the duties could have 
been found at the bar. There is no excuse for depleting the working 
force of a court which exercises at once the office of superintending 
the legislation of Congress and of all the States, by appointing its 
_ judges to perform extra duties which other capable lawyers could per- 
form as well. The convention with Spain which has just closed its 
sessions at Paris, was presided over by an ex-country judge from Ohio, 
and the ablest man in the whole outfit was its secretary, who drew only 
half the salary of a member. It achieved results which will be mem- 
orable through all time, and without delaying ‘the docket of the 
Supreme Court of the United States. The bill of Mr. Vest ought to 
pass nem con. 


Tue AnnuaL MeEssaGe or GovERNOR PinGREE oF Micnican. — This 
remarkable statesman, who turned the waste places around Detroit into 
potato patches for the benefit of the poor; who tried to hold at the 
same time the offices of Governor of Michigan and Mayor of Detroit, 
and who still holds the former office, — has electrified the whole coun- 
try with his annual message. If it is correctly described in a press 
dispatch, — 

It contains a tremendous philippic against trusts, which he declares are en- 
slaving the nation. The annexation of the Philippines is also strongly con- 
demned, but he takes the position that Uncle Sam should rule the American 
continent. Among other things he advocates the income tax; wants the 
Europeans driven from the American continent; sneers at the administration 
for not putting the trusts out of business; shows there is a division of the 
Country, West against East, and predicts the danger of a civil war; declares 
that the men most notorious as the heads of great monopolies are the most 


NOTES. 113 


intimate friends of the President’s administration; intimates that the adminis- 
tration looks upon the American people as having no rights except to lay down 
their lives for the conquest of foreign lands and the fattening of domestic 
monopoly; the State ownership of railroads is recommended; he praises Alger 
and the volunteers, and repeats his old arguments for changing the system of 
taxation. On the subject of trusts the Governor has this to say of the Asso- 
ciated Press: — 

‘The very newspapers, upon whose independence and honesty the people 
depend for their instruction on public affairs, have combined, primarily to 
cheapen the cost of collecting of news, into a gigantic news trust called the 
Associated Press, which, controlled by a few men at Chicago, has been able to 
distort the truth in many prominent instances and to poison with such distor- 
tion the very foundation of popular information.” 


Governor Pingree is correct on some of his points, but all wrong 
upon others. No doubt he is right that it would be better for the 
United States to rule the American continent than to rule the Philippines ; 
but as the United States have not yet acquired the whole American 
continent, but have acquired the Philippines, what are we going to do 
about it? He is undoubtedly right on the question of the intimacy of 
the trusts with the present administration, and he is right in praising the 
volunteers ; but if he has praised the Secretary of War, that part of his 
message will be received with general dissent. His picture of the 
‘* gigantic news trust called the Associated Press ’’ is not at all over- 
drawn. His candid language in speaking of that abomination, illus- 
trates his fine courage. He holds an office to which he was elected by 
the suffrages of the people. He aspires to a greater office, to attain 
which he must again depend upon their suffrages. His success in 
public life depends upon public opinion, and he knows full well the 
extent to which public opinion is and can be influenced by the press. 
He knows that that concern, headed by thoroughly uhscrupulous 
man,—could probably defeat his election to the presidency by 
publishing in some fourteen hundred newspapers in different parts of 
the Union to which it distributes its news, a libel upon him the day 
before the election, when it would be too late to contradict it. He sees 
in that organization a combination of newspapers which will not admit 
others into their ring and which will expel any one of their members that 
dares to buy foreign news from outside sources. He sees with scorn 
and contempt, the spectacle of newspapers belonging to and supporting 
the exclusive features of this trust, while at the same time they endeavor 
to maintain their standing before their readers by shrieking and howling 
against other trusts. Nor is his nose insensible to the stench of news- 
papers which assume the guardianship of the public interests, which 
demand the right to participate in the administration of public justice, 
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civil and criminal, by trying causes in their columns while they are 
being tried in the courts, — and which, at the same time, in order to 
get money, fill their advertising columns with obscene, fraudulent and 
quack advertisements. 


Orner GUBERNATORIAL MessaGes. — Other gubernatorial messages 
contain equally interesting points which must be briefly stated. Gov- 
ernor Lee, of South Dakota, makes a charge in his message to the leg- 
islature that Mr. Phillips, the late State treasurer, received interest 
from a bank on State funds deposited therein. Phillips was the Repub- 
lican candidate for Governor and fell short by an election of three 
hundred and seventy votes. He has taken the oath of office and will 
contest the right of Governor Lee to the executive chair. He and his 
political friends threaten impeachment proceedings against Governor 
Lee. 

Governor Holcomb, the retiring Governor of Nebraska, delivered 
a farewell message recommending that the maximum railway freight 
law, declared unconstitutional by the Supreme Court of the United 
States,! be re-enacted with lower rates, in accordance with the intima- 
tion of the court. He recommends that the fees charged by the State 
to foreign insurance companies for the privilege of doing business 
within the State be largely increased so as to make them correspond 
with those charged by other States. He recommends the abolition of 
railway passes to public officials and private persons, the culling of a 
constitutional convention, the taxation of corporate shares and gross 
receipts, the imposition of income and collateral inheritance taxes, and 
the raising of the minimum fee required to be paid for dramshop 
licenses. 

Governor Poynter, of the same State, in his inaugural address, 
strongly favors the abolition of railway passes, and insists upon legis- 
lative relief from excessive railway freight charges. Both governors 
strongly reprobate the use, by the Federal courts, of the writ of injunc- 
tion to nullify State laws intended to regulate corporations and their 
charges. 

Governor Rollins, of New Hampshire, in his inaugural message, favors 
good roads, the preservation of forests, the construction of certain 
roads and branches from the Massachusetts line to the summit of Mount 
Washington; and his great intellect rises to the height of advocating 


the building of a bicycle path along the entire sea coast of New Hamp- 
shire. 
1 32 Am. Law Rev. 446. 
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Governor Stephens, of Missouri, in his message to the legislature, 
denounces the provision in the anti-trust law of that State which ex- 
empts fire insurance companies from its operation, as being unjust and 
of a nature to prevent the enforcement of the law. 


Tue ArrempeT oF THE Mayor OF GREAT YARMOUTH TO Brise Lorp 
Harpwicke. — We find the following in the Law Journal (London) : — 


In a recent volume of the “ Revised Reports”’ is a curious record — which 
has never seen the light before — of an attempt to bribe Lord Hardwicke witha 
201. bank-note inclosed in a letter signed by the sender in his proper name. 
The audacity of this proceeding is singular, and the more so that the offender 
was Mayor of Great Yarmouth, but the folly of that act was as egregious as the 
impudence. Lord Hardwicke’s only failing was avarice, but had he been cor- 
ruptible a 201. note was hardly likely to seduce him. We must probably put it 
down to the age. Bribery and corruption were rampant in the eighteenth 
century in high places as well as low, and doubtless the would-be corruptor of 
the Bench was one of those who share the cynical creed of Charles II., that 
every man has his price; perhaps memories of Bacon floated through his mind. 
Strange to say, the court allowed him to purge his contempt by an apology, 
partly out of regard for the inconvenience which would have been caused to the 
municipality by the imprisonment of its chief magistrate. What a chief magis- 
trate! With every allowance for the frailties of human nature, it is difficult to 
imagine, from the standpoint of salus respublice, any offense more heinous than 
that of poisoning the fountains of justice. It is one of those offenses, however, 
to realize the enormity of which education is required. 


Asovut Law Scuoots. — From the annual report of Hon. Wm. L. 
Wilson, the eminent president of the Washington and Lee University 
of Virginia, we clip the following relating to the law school of that 
institution : — 


The course in the Law School has been made a two years’ course, with such 
increase and enlargement of studies as to make it almost, if not entirely, im- 
possible for students to graduate in one year, unless they have had extensive 
preparation before entering. This with the special lecture courses, to be given 
by eminent members of the State Bar, in the fields of their professional distinc- 
tion, places our school in the rank of the best schools in the country, certainly 
surpassed by no law school in the South. 


This law school will have to extend its course to three years before it 
can be said to take rank with the best law schools in the country. 

The annual circular of the Arkansas Law School calls attention to 
some of the features of that institution. It is located at Little Rock, 
the capital of the State, and the students enjoy access to the Supreme 
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Court library, which is said to be one of the best and most complete 
law libraries in the country. Its course of study is two years. It has 
the usual features of moot courts, class honors, examinations and de- 
grees. In respect of its location, it may be said that Little Rock is 
one of the most salubrious cities in the South, even in the country. It 
is built upon pine-clad hills, and the Arkansas river flows past it with a 
swift current, bearing a freight of waters which come from the melting of 
the snow of the Rocky Mountains. We notice among the faculty, Morris 
M. Cohn, Esq., who in former times was a frequent contributor to 
the American Law Review. We hope that the judges of the State and 
Federal courts sitting at Little Rock will join in, and by frequent 
lectures give interest and variety to the course of study. 


Preapine By Init1ats. — To the trained lawyer of the Northern States, 
who considers it his first duty in commencing suit to ascertain the Chris- 
tian names of all the proposed parties, plaintiff and defendant, it would 
be a matter of surprise to learn how extensive is the practice of pleading 
by initials. He would himself resent the pursuit of a client in that way 
by promptly interposing a plea in abatement; but the records of the 
Supreme Court of the United States, to which transcripts are sent from 
every State in the Union, show that in the Southern and extreme West- 
ern States a party is ordinarily sued by the name he uses in writing his 
letters or in indorsing his notes, regardless of hisrealname. The prac- 
tice seems to have originated in Virginia (although it does not prevail in 
Maryland), and to have extended thence over the Southern States. It 
never seems to have obtained the sanction of the courts, and, so far as 
they have spoken upon the subject, both North and South, they have 
expressed their condemnation.! Indeed, some of the cases in England 
go so far as to hold that, if a man has a middle name, that also must be 
inserted in full.2 The custom of using initials seems to have prevailed 
in defiance of the authorities, and simply by the genial acquiescence of 
the profession. 


Nor is the usage confined to the names of men alone. In the case 


1 Wilson v. Shannon, 6 Ark. 196; Beggs wv. Wellman, 82 Ala. 391; 


Norris v. Graves, 4 Strobh. Law (S. 
C.) 82; Seely v. Boon, Coxe (N. J.) 
1N. J. Law, 138; Chappell v. Proctor, 
Harp. Law (S.C.) 49; Miller v. Hay, 
8 Exch. 14; Kinnersley v. Knott, 7 C. 
B. 980; Turner v. Fitt, 3 C. B. 701; 
Oakley v. Pegler, 46 N. W. Rep. 920; 


Tweedy v. Jones, 37 Conn. 42; Nash 
v. Collier, 5 Dowl. & L. 341; Fewlass 
v. Abbott, 28 Mich. 270; Monroe Cat- 
tle Co. v. Becker, 147 U. S. 47. 

2 Kinnersby v. Knott, 7M. G.&S&. 
980; Nash v. Calder, 5 M. C. & S. 177; 
Levy v. Webb, 9 Q. B. 427. 
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of married women an additional complication is introduced. Under 
this peculiar practice married women are sued, not by their Christian 
names, not even by their own initials, but by the initials of their hus- 
band with the prefix of ‘‘ Mrs.’’ Ina case recently sent up from Utah 
several of the defendants were thus described. For instance, one 
whose name was, or might have been, ‘‘Caroline Smith,’’ wife of John 
Smith, was impleaded as ‘‘ Mrs. J. Smith.’’ When it is considered 
that in every State there are probably hundreds of women who would 
answer to the name of Mrs. J. Smith, the bewilderment which might 
exist in the mind of the sheriff who received the writ directing him to 
make service upon her, can readily be imagined. But as the particular 
case arose in Utah (of all places!), where there might be in the same 
family half a dozen women answering to the name of ‘‘ Mrs. J. Smith,’’ 
the difficulty of selecting the particular one intended must be many 
times enhanced. 

While, if the person really intended to be sued is served by the 
sheriff, no great harm could ensue, the most charitable view that can 
be taken of the practice is that it is slovenly, and unworthy a profession 
which boasts of the accuracy and definiteness of its phraseology. It is 
quite conceivable, too, that it might result in serious embarrassment to 
persons who, in examining titles, or judgment records, might be greatly 
confused by stumbling upon an initial which would answer just as well 
for a dozen Christian names. It is somewhat singular that the mem- 
bers of the legal profession, who are usually sufficiently alert in seizing 
upon technicalities, either to defeat or delay the prosecution of a suit, 
should not avail themselves of this most obvious one, and insist in 
behalf of their clients upon a better writ. The practice is so extensive, 
so generally acquiesced in, and has apparently resulted in so few seri- 
ous inconveniences, that it may never be reformed; and probably for 
hundreds of years to come we shall see our old and familiar friends of 
legal fiction masquerading under the names of ‘“‘ J. Doe’’ and “R. 
Roe.’’ Perhaps, however, some courts, sufficiently mindful of the 
eternal fitness of things, may provide by general rules that process shall 
not issue unless the names of parties are given in full, so that persons 
having occasion to examine the records may know definitely by and 
against whom suits are instituted. 


Newsparer Contempt Cases rx Massacuvsetts. — There have been 
recently three newspaper contempt cases in Massachusetts. Our read- 
ers of course understand that these cases grew out of a publication of 
a tendency to obstruct the due administration of justice. In each case 
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the offense consisted of comments upon the merits of pending trials. 
The most notable one was that of Torrey E. Wardner, editor of the 
Boston Traveler. A trial of a railway engineer was taking place in 
the Superior Court of the Commonwealth upon an indictment for 
manslaughter grounded upon his negligence resulting in the wrecking 
of arailway train. This article, which was in the form of an editorial, 
was not intemperate in its language; but it intimated that the 
railway company was trying to shift the blame upon the engineer, 
and that the result of the trial would probably be in his favor. For 
this the editor was cited to show cause why he should not be punished 
for contempt; and the judge of the Superior Court, after giving him a 
hearing, sentenced him to jail for the period of thirty days. He 
applied for a habeas corpus to Mr. Justice Holmes, of the Supreme 
Judicial Court, and that learned and eminent judge referred the ques- 
tion to the whole court. The court refused the writ, and thereupon 
the prisoner made his submission to the Superior Court, and published 
an apologetic editorial, and was released from custody. The other 
two cases were of a similar nature. They consisted of contempt pro- 
ceedings against two corporations publishing newspapers at Worcester, 
whose newspapers had commented upon the merits of a trial depending 
in the Worcester Superior Court, wherein one Loring was suing the 
town of Holden for damages. They were each sentenced to pay a fine 
of $100. From this sentence an appeal was taken to the Supreme 
Judicial Court, which, on January 4, affirmed the sentence, using this 
language in the course of its opinion: — 


It is an inevitable perversion of the proper administration of justice to 
attempt to influence the judge or jury, in the administration of a case pending 
before them, by statements outside the courtroom and not in the presence of 
the parties, which may be false, and even if they are true and in law not 
admissible as evidence. 


From this statement it will appear that the Massachusetts judges did 
no more than follow and apply the common law theory of contempts of 
of court, so far as such a contempt may be committed by a newspaper 
publication, by holding that it is a contempt of court for the editor 
or publisher of a newspaper to print or publish comments upon the 
merits of causes undergoing trial, calculated to prejudice the minds 
of the court or jury in favor of or against the one party or the other. 
No doubt the publications had this tendency. The action of the court 
was therefore clearly within the lines of the settled law. There was, 
nevertheless, the usual shrieking and screaming on the part of a portion 
of the lay press, especially that portion of the yellow variety. News- 
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papers of that breed consider themselves entitled to participate in the 
administration of justice. They go further: they think that the 
administration of justice is something which the State maintains and 
pays for for the benefit of the newspapers, in order that the newspapers 
may make sensations out of it. They therefore resent any encroachment 
upon the right to work into emotional literature the material with which 
the State and the tax-payers have supplied them for the purpose, as an 
encroachment upon ‘‘ the liberty of the press.’’ In their view, it is 
‘* judicial tyranny,”’ ‘‘ gagging the press,’’ ‘‘ erecting a judicial censor- 
ship of the press,’’ ‘‘an assault upon the liberties of the people,’’ a 
‘* denial of the constitutional right of trial by jury,’’ etc., etc. 

In Massachusetts the judges are appointed by the Governor and 
Council, not elected by the people. They hold their office during 
good behavior, and not for limited terms. They do not therefore have 
to stand for re-election. They are consequently not afraid of the news- 
papers. The elective judges of other States, and especially of those 
States whose judges are elected for short terms, are afraid of them. 
This marks a striking distinction between the treatment of newspaper 
contempts in the courts of different States. No judge in Missouri, for 
example, desiring re-election, would have dared to incur the enmity of 
a powerful newspaper by putting its editor in jail for such exceedingly 
mild editorial comment on the merits of a pending trial as that contained 
in the Baston Traveler of December 15. Nor do we suppose that a 
Federal judge would have taken any notice of such a publication, pos- 
sibly because of the restraining effect of the Federal statute defining 
contempts. But the Massachusetts editors and publishers, while afraid 
of the judges whom they cannot reach, are not afraid of members of the 
legislature, at whom they can get a ‘‘ whack’”’ if they do not obey the 
command of their superiors, the editors and publishers. The legisla- 
ture of Massachusetts is composed largely of men ambitious to succeed 
in public life, and who cannot therefore afford to incur the enmity of 
the newspapers. A general assault will be made upon them by the 
press of Massachusetts — a charge all along the line. They may cringe 
and yield to the extent of passing a law withdrawing from the judges 
the power to prevent them from participating in the trial of causes and 
from making a just use of the materials for sensations with which the 
State and the people, in devising a system of judicial administration, 
have provided them. We sincerely hope, however, that the members 
of the next legislature of Massachusetts will not cringe, grovel and 
wallow to the extent of passing such a statute as the newspapers of 
Illinois extorted, with respect to the law of libel, from a degraded and 
cowardly legislature. 
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Nist Prius JupGes 1x Sirk Gowns. — For some time past a contro- 
- versy has been going on in the newspapers over the proposal to have 
the judges of the Supreme Court of New York wear gowns when on 
the bench. It will be recalled that the so-called Supreme Court of 
New York is the general court of nisi prius of that State. The propo- 
sition was to have the trial judges robed in silk gowns when presiding 
at trial. The question is merely a question of taste and propriety. 
Other things being equal, the bar and the people of the older States 
would prefer to see their judges gowned ; while the bar, or at least the 
people, of the newer States would oppose it as an undemocratic inno- 
vation. We say other things being equal; for there is a certain incon- 
gruity in an elective judge, who has gone through a political sewer to 
get his office, who has perhaps paid a year’s salary to the ‘‘ boss ’’ of 
his party for his nomination, in masquerading before the bar and the 
public in what is supposed to be an emblem of purity. Here again we 
must qualify an expression; for is a black gown an emblem of purity? 
We speak of judges wearing the ermine; but the fur of the ermine is 
white. Even the word candidate comes from the Latin word candi- 
datus, which, as used in the days of the Roman republic, meant white- 
robed. This use of the word came from the practice of candidates 
for public office appearing before the public robed in white, as a 
symbol or claim of personal purity. The black gown, on the other 
hand, worn by the judges of all American courts who have thus far 
adopted the use of the gown, presents the judge in a color which is 
a symbol of death and of mourning. Before an English judge sen- 
tences a prisoner to death, he whips out a black cap and puts it 
on. If, under our American change of colors, a black gown is to 
be interpreted as a symbol of purity, can it be faithfully worn 
by judges who get and retain their offices through subserviency 
to the ‘‘ boss ’’ of their political party? Or, can it be fitly worn by a 
judge whose ability is so feeble that he can only shake around in it 
without filling it? Will it help to enlighten and inform the conscience 
of the judge who wears it? Will the bar and the people have any more 
confidence in him because he wears it? Will it command reverence 
when they see him appointing to the offices of assignees, trustees and 
referees, incompetent persons who are mere political heelers, or the 
near relatives of political heelers, at the obvious dictate of the party 
‘*boss?’’ Will it inspire their reverence when they see incompetent 
or impudent lawyers amassing wealth at the practice of the law in their 
courts through the possession of what is called a ‘*‘ pull,’’ while honest 
learning and probity at the same bar starve? Would the bar and the 
people have had any more confidence in Barnard or Cardozo if they 
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had worn gowns? These seem to be questions worth considering. 
All will agree, however, that if the wearing of a gown by a judge will 
make him more honest, impartial, and self-respecting; will enable 
him in some measure to extricate himself from the influence of the 
party ‘‘ boss ’’ and the lawyer with a ‘‘ pull,’’ and will enable the peo- 
ple to accord more confidence to the integrity of his judicial work, — 
then by all means he ought to wear a gown. But if it is an attempt 
to put on a shining gloss, ‘* while rank corruption, mining all within, 
infects unseen,’’—then it ought to be discarded as a shallow and 
offensive mockery. 

Most of the judges of the Supreme Court of New York, in the 
borough of Manhattan, of New York City, which is the ancient city of 
New York, decided to wear gowns, and the following account of it is 
taken from the New York Sun:— 


The court rooms of the Supreme Court seemed to have a different air yester- 
day when the justices for the first time ascended the bench in gowns. Most of 
them had the gowns in an apte-room of the court room in which each was sit- 
ting, so there was not much opportunity to see how they could handle skirts in 
walking, the gowns being about as long as a skirt. Some of them raised them 
as they sat down. Most of them, in a sort of woman’s rainy day fashion, 
gathered up a fold as they ascended the steps leading to the bench, to avoid 
tripping. Others threw them so far back on their shoulders that they could 
not trip. Justice Beach was the only judge who walked through the corridors 
to his court with his gown on, but it was unbuttoned and thrown so far back 
at the sides that it swept along free from his feet. 

Justice MacLean was the only one of the justices of this department who 
was not attired ina gown. This incident gave rise to the old rumor, that he, 
as well as Justices Lawrence and McAdam would not wear gowns. It was 
understood that these three justices have opposed the gown innovation, but 
Justices Lawrence and McAdam wore the gowns yesterday. It was said that 
they had decided to bow to the will of the majority. Nor did these two jus- 
tices have them on awry or look as if they would like to get rid of them. None 
of the judges looked better in them than Justices Lawrence and McAdam. 
They would occasionally glance sideways, at themselves, as did the other 
Judges, but it was the ordinary manner of the eye wandering to a new object. 
Justice McLean, it is learned, has also buried whatever scruples he had against 
gowns. He has one made like the others and would have worn it yesterday 
had it arrived in time. He did not sit in the afternoon except to adjourn a 
case. Justices Kellogg, Nash and Smith, from up the State, who sat in this 
department yesterday, did not wear gowns. 

The gowns are long flowing robes of black silk. They are similar in design 
to those worn by the Justices of the Appellate Division and are made by the 
same tailor. They cost $75 each and each Justice pays for his own gown. 

The Judges of the General Session and the Justices of the Special Sessions 
appeared also in the black silk gowns. The first of the Judges in the Criminal 
Court building to appear on the bench in the new gown was Judge Cowing. 
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When he entered the courtroom of Part III. of the General Session all the law- 
yers present saluted him with a low bow. Judge McMahon looked as if he 
didn’t like his gown. Judge Cowing who presided in Part III. of the General 
Sessions, wore his with skill. So did Recorder Goff. The Recorder appeared 
on the bench in Part IV. early in the morning in an ordinary business suit. 
This fact was commented upon by many persons who had seen the other Judges 
in their robes. When the court took a recess it was learned that the tailor had 
not delivered Recorder Goff’s gown. The gown, however, was delivered by 
the tailor at half-past one o’clock, in time for the afternoon session. 

When the black-robed Justices of the Special Session took their seats upon 
the bench, Assistant District Attorney O’Reilly called the first case on the 
calendar, which was that of a man charged with failing properly to separate 
garbage and ashes, which he had dumped in his ash barrel. 


GOVERNORS WHO PLACE THEMSELVES ABOVE THE Law. — Within the 
last year the astonishing spectacle has been presented to the American 
people of two governors of States who have deliberately placed 
themselves above the laws of their State, which laws they are sworn to 
execute. One is Governor Tanner, of Illinois, who refused protection 
to the proprietors of a coal mine at Virden when they attempted to 
import from another State negro miners to take the place of their own 
miners who had struck for higher wages. The laws of Illinois, and of 
every other State, allow laborers to quit work when they please, sub- 
ject only to aright of action for damages against them by their employer 
for a breach of their contract of employment, if such it is. These laws 
also allow persons or corporations employing labor to employ whomso- 
ever they will as laborers. Those laws do not discriminate in favor of 
white men and against black men. The negroes imported from 
Tennessee were citizens of the United States and of the State of 
Tennessee. Under the constitution of the United States, they were 
entitled, in the State of Lllinois, to the privileges and immunities ac- 
corded by the laws of Illinois to its own citizens. Among those privi- 
leges and immunities was unquestionably the right to make their living 
by their daily toil, and to contract to perform lawful work and labor 
with anyone who might choose to employ them. Nevertheless, Gover- 
nor Tanner publicly announced, in substance, that he would not accord 
them the protection due them under the laws of Illinois. The result 
was that they were obliged to come prepared to protect themselves, with 
the aid of their employers. A battle in the streets of Virden ensued, 
and several persons were killed and wounded. It is true that the 
Governor did not advise the committing of the murders. His case is 
therefore not quite so strong as the case which the State of Illinois had 
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against some of the Chicago anarchists who were hanged. But it is 
nearly as strong. He knew that bloodshed might, and probably would 
ensue from his refusal to accord to the persons named the protection of 
the laws of Illinois. Bloodshed did ensue. He can not wash his 
hands of it legally or morally ; he violated his sacred oath of office, and 
his public statement of refusal to enforce the laws directly incited men 
to commit the murders which followed. Such a governor is a public 
calamity — a deep disgrace to the people of a great State. 

The other instance of a governor who rises above the laws which he 
is sworn to administer—who is wiser than those laws —and who 
announces his purpose to exercise against the legislature which passed 
those laws the dispensing power — « power abandoned by the English 
sovereigns since the reign of the Stuarts, —is Governor Stanley, of 
Kansas. He is opposed to capital punishment under any circumstances. 
The laws of Kansas require the governor to sign the warrant for the 
execution of a criminal who has been condemned to death. A disso- 
lute student of the University of Kansas by the name of Collins had 
murdered his own father while asleep in his bed by blowing his brains 
out with a shot-gun, for the purpose of obtaining the insurance money 
which would come to him on his father’s death. He was tried for mur- 
der, convicted and condemned to death. Governor Stanley, before 
taking his seat, was ‘‘ interviewed ’’ on the question whether he would 
sign the death warrant in the case of Collins, which the law requires 
him to sign, and he is reported to have replied as follows: — 


I do not think I should ever sign a warrant of death, no matter how great the 
crime. This thing of hanging a man, unless heis a brute,is inhuman. I do 
not think capital punishment is just in the sight of God. I fully understand 
that the matter of hanging Collins devolves upon me. But when the time that 
I shall sign his death warrant, as required by law, comes around, the warrant 
will go unsigned. 


Governor Stanley seems to be one of those remarkable men, possess- 
ing a divine prescience, dwelling so near the throne of God, and being 
in such close companionship with the Divine Being that he can open 
his mouth, like a chicken-fed Methodist circuit rider, and tell us at 
any hour of the day exactly what God thinks. He knows — yes, he 
knows — what is just and what is unjust in the sight of God. He 
knows all about God and all about the sight of God. He knows a great 
more about it than the legislature of Kansas does — more than the 
people of Kansas do. He therefore proposes, like King Henry VIII, 
to exercise the dispensing power by setting aside the act of the legisla- 
ture of Kansas authorizing capital punishment, and to substitute his 
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wisdom and his sense of justice, which he evidently believes to be the wis- 
dom and justice of God, in the place of the laws which he is sworn to 
administer. It is not ‘‘ unjust in the sight of God ’’ for him deliber- 
ately to violate the oath of office, which he takes in the presence of God 
and by appealing to God; oh, no. Perjury is ‘‘ just in the sight of 
God.’’ His inordinate vanity is such as totally to submerge in his 
mind the conception that he is merely the instrument selected by the 
law of Kansas for the execution of its purposes, and that, in the execu- 
tion of those laws, he incurs no moral guilt, because he has no power 
to set them aside or to dispense with them. The severity of the old 
common law was such that when a jailer connived at the escape of his 
prisoner, he was put in the place of the prisoner and condemned to 
suffer the same punishment to which the prisoner had been condemned. 
A governor who assists such a human brute to escape the dues of the 
laws which he is sworn to administer, would have no better right 
than a sheriff not to be dealt with in the same way. 


LEGISLATION TO BAR AMERICAN Miners FROM BritisH CotumBia. — A 
press dispatch dated Vancouver, British Columbia, Jan. 5th, says that 
the so-called ‘‘ speech from the throne’’ delivered at the opening of the 
provincial parliament, contains the statement that ‘‘ legislation will be 
introduced to exclude aliens from taking up and working mining claims 
in the province of British Columbia.’’ More recent advices are to the 
effect that such a statute was passed. This means simply this: that 
Americans are to be debarred from mining in the newly discovered 
Atlin district, which promises to be richer than that of Klondyke. It 
is, of course, competent for great Britain, or for any of her provinces 
in which that branch of sovereign power resides, to prevent aliens from 
taking up or working mining claims, or to exclude them from her limits 
altogether. This right is, we believe, everywhere conceded as a prin- 
ciple of international law. At the same time its exercise is seldom re- 
sorted to by one friendly State as against the citizens of another. If we 
except laws intended to exclude undesirable immigrants, we believe 
that neither the United States nor any State or Territory of the Ameri- 
can Union has ever yet passed a law excluding aliens from the same 
right to take up mining claims which is accorded to our own citizens. 
At the same time, we understand that Congress has passed a law in- 
tended to prevent aliens from buying up and holding large portions of 
the public domain to the detriment of our own citizens. We do not 
know what power the legislature of the province of British Columbia 
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has, under the Act of the British Parliament which forms the constitu- 
tion of Canada, called ‘‘ the British North America Act,’’ to deal with 
this question, involving, as it may, an international complication. Our 
impression is that it is a question with which the Dominion Parliament 
alone can deal, and not then, without the sanction of the Throne 
through the Governor-General. At all events, such a statute, if sanc- 
tioned by the Canadian government, might justly be treated by us as 
an unfriendly act calling for retaliation; and we possess the means of 
a decisive retaliation by merely withdrawing from Canadian ship- 
owners the use of our harbor at Portland as a winter seaport, and the 
right of transit of goods in bond from that seaport through Maine into 
Canada. The feeling between the people of the United States and their 
Canadian neighbors is just now very cordial, and all differences between 
the two great communities seem to be in the way of a happy adjust- 
ment. It is to be regretted that local selfishness and greed in a single 
province should threaten to disturb this harmonious feeling. 


Tue GOVERNMENT OF THE PuiLippines. — Until Congress enacts some 
scheme for the government of our newly acquired possessions in the 
Philippine Islands, it will be necessary for us to govern them, so far as 
we govern them at all, by executive regulations enforced by the army 
and navy. It does not follow, however, that, because it may be neces- 
sary to govern the people of those islands by our military and naval 
forces, the government imposed upon them is to be tyrannical: the very 
contrary is to be the case. The necessity of some sort of government 
of those islands on our part is becoming more and more manifest to 
save them from internal anarchy or foreign conquest. Their inhabi- 
tants consist of a heterogeny of races and religions; and, never having 
had any practical experience in self-government, they have no idea how 
to conduct it. This is shown by the masquerading of that ignorant 
peasant Aguinaldo, whom we mistakenly supplied with arms to assist 
us in defeating the Spaniards in those islands. The rascal now pro- 
poses to make himself a ‘‘ dictator,’’ imitating the Spanish-American 
style, and to turn those very arms against us. He seems to be deficient 
in knowledge, insensible to justice, and incapable of gratitude. He 
is oblivious to the fact that, in order to put an end to Spanish 
medivalism in those islands and render liberty to his people possible, 
it was necessary for us to go to the expense of organizing a powerful 
fleet in those waters, to send a powerful army to those territories, to 
fight a great naval battle and a severe land battle; to sacrifice the 
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lives of many of our citizens to a hot malarial climate; to agree 
to pay $20,000,000 to Spain; and all this to set him up as a 
‘* dictator ’’ over an independent State. He has probably by this time 
learned that New York is not in Australia, and will learn more be- 
fore he gets through with his antics. The position of the Presi- 
dent, until the ratification of the treaty, is somewhat embarrassing ; 
but he evidently realizes the fact that he is in the position of an exec- 
utor who has not yet given bond or qualified for the duties of his 
office, but who, nevertheless, is, under the principles of the law, en- 
titled to take possession of the estate for the purpose of preventing 
waste. In pursuance of this purpose, he has issued what is in effect a 
proclamation to the inhabitants of those islands advising them of the 
conciliatory disposition of the United States and of its purpose to estab- 
lish free institutions among them and to protect them in all their rights 
of property and of conscience. They, on the other hand, ignorant of 
the limitations of power in our government or in any other government 
which is not a pure despotism, demand that we shall tell them at once 
the details of the scheme of government which we purpose to impose 
on them. This, of course, the President cannot do, as he is not the 
Congress. He can only give them general assurances, which he does 
in the following documents intended for circulation among them: — 


ADJUTANT GENERAL’S OFFICE, } 
WasHINGTON, D. C., Dec. 27. 
Gen. Otis, Manila: 

By direction of the Secretary of War I have the honor to transmit herewith 
instructions of the President relative to the administration of affairs in the 
Philippine Islands: 

EXECUTIVE MANSION, } 
WASHINGTON, Dec. 21. 
To the Secretary of War: 

Sir: The destruction of the Spanish fleet in the harbor of Manila by the 
United States. naval squadron commanded by Rear Admiral Dewey, followed 
by the reduction of the city and the surrender of the Spanish forces, practi- 
cally effected the conquest of the Philippine Islands and the suspension of 
Spanish sovereignty therein. With the signature of the treaty of peace be- 
tween the United States and Spain by their respective Plenipotentaries at Paris, 
on the 10th inst., and as the result of the victories of American arms, the future 
control, dispositionand government of the Philippine Islands are ceded to the 
United States. In fulfillment of the rights of sovereignty thus acquired, and 
the responsible obligations of government thus assumed, the actual occupa- 
tion and administration of the entire group of the Philippine Islands becomes 
immediately necessary, and the military government heretofore maintained by 
the United States in the city, harbor and bay of Manila is to be extended with 
all possible despatch to the whole of the ceded territory. 

In performing this duty the military commander of the United States is en- 
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joined to make known to the inhabitants of the Philippine islands that, in suc- 
ceeding to the sovereignty of Spain, in severing the former political relations 
of the inhabitants and in establishing a new political power, the authority of 
the United States is to be exerted for the security of the persons and property 
of the people of the islands, and for the confirmation of all their private rights 
and relations. It will be the duty of the commander of the forces of occupa- 
tion to announce and proclaim in the most public manner, that we come, not as 
invaders or conquerors, but as friends to protect the natives in their homes, in 
their employments and in their personal and religious rights. All persons who, 
either by active aid or by honest submission, co-operate with the government of 
the United States to give effect to these beneficent purposes, will receive the 
reward of its support and protection. All others will be brought within the 
lawful rule we have assumed, with firmness if need be, but without severity so 
far as may be possible. 

Within the absolute domain of military authority, which necessarily is, and 
must remain, supreme in the ceded territory until the legislation of the United 
States shall otherwise provide, the municipal laws of the territory, in respect 
to private rights and property and the repression of crime are to be considered 
as continuing in force, and to be administered by the ordinary tribunals so far 
as practicable. The operations of civil and municipal government are to be 
performed by such officers as may accept the supremacy of the United States 
by taking the oath of allegiance, or by officers chosen as far as may be prac- 
ticable from the inhabitants of the islands. 

While the control of all the public property and the revenues of the State 
passes with the cession, and while the use and management are necessarily 
reserved to the authority of the United States, private property whether be- 
longing to individuals or corporations, is to be respected, except for cause 
duly established. The taxes and duties heretofore payable by the inhabitants 
to the late government become payable to the authorities of the United States, 
unless it is seen fit to substitute for them other reasonable rates or modes of 
contribution to the expenses of government, whether general or local. If pri- 
vate property be taken for military use it shall be paid for when possible in 
cash at a fair valuation, and when payment in cash is not practicable receipts 
are to be given. 

All ports and places in the Philippine islands in the actual possession of the 
land and naval forces of the United States will be opened to the commerce of 
all friendly nations. All goods and wares not prohibited for military reasons 
by due announcement of the military authority will be admitted upon payment 
of such duties and other charges as shall be in force at the time of their 
importation. 

Finally, it should be the earnest and paramount aim of the military admin- 
istration to win the confidence, respect and affection of the inhabitants of the 
Philippines by assuring to them in every possible way that full measure of 
individual rights and liberties which is the heritage of free peoples, and by 
proving to them that the mission of the United States is one of benevolent 
assimilation, substituting the mild sway of justice and right for arbitrary rule. 
In the fulfillment of this high mission, supporting the temperate administra- 
tion of affairs for the greatest good of the governed, there must be sedulously 
maintained the strong arm of authority, to repress disturbance and to over- 
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come all obstacles to the bestowal of the blessing of good and stable govern- 
ment upon the people of the Philippine islands under the free flag of the United 
States. 

MCKINLEY. 


H. C. Corsrn, Adjutant-General. 


Acknowledge receipt. 


Suoutp THE Scrntitta Rute” Be ABorisHep? — This question is 
put and argued by Judge Troup in the Western Reserve Law Journal 
for October, and is answered yes; and all the lawyers should say 
‘‘amen’’: not the damage shysters, but the lawyers. There is no 
sense in a rule of procedure which requires a judge to submit an issue 
to the jury when the affirmative of the issue is supported only by a 
bare scintilla, spark, or trace of evidence — knowing that if the jury 
find in the affirmative, as their prejudices often lead them to do, he 
will be obliged to grant a new trial. Judge Troup justly says that this 
sort of farce tends to bring the courts into disrepute. Where the 
number of new trials which a judge can grant on the mere ground that 
he differs from the jury on the facts is limited, the rule is a dan- 
gerous one; since, after a second or a third jury have taken the bits 
in their teeth, and out of prejudice or sympathy, or a benevolent desire 
to assist an unfortunate plaintiff by giving him some of the money of 
arich defendant who has done no wrong, render a verdict in favor of 
the plaintiff—the judge is powerless to prevent the miscarriage of 
justice. The scintilla rule never existed in our ancestral country, and 
it has gone by the board in most of the American jurisdictions in which 
it once had a foothold. It was once in full blossom in Missouri, but 
now there is none so poor—except always among the damage 
lawyer — in that State as to do it reverence. 


Tue Latest DEVELOPMENTS IN THE Dreyrus Case. —It is hard to 
keep any track of the developments of this remarkable case, with all 
its successive criminations and recriminations, resignations of this or 
that high official, and other frantic incidents peculiar to the French 
character. Charges of forgery and perjury are flung back and forth 
among high officials, civil as well as military, in an unending game of 
battledore and shuttlecock. At the time of this writing Dreyfus is sick 
in his cruel and wicked prison on L’Isle du Diable ; Lieutenant-Colonel 
Henry, a member of the intelligence department of the High Staff, con- 
fessed that he forged the document which M. de Cavaignac, then Minis- 
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ter of War, paraded in the speech before the Assembly as proof of the 
guilt of Dreyfus, but claimed that he forged it under the command of 
his superior; and, when imprisoned for the act, committed suicide by 
cutting his throat with a razor. Lieutenant-Colonel Picquart, another 
member of the same malodorous department of the French Staff, pro- 
tested that Dreyfus was innocent, and he is in a military prison; and, 
if reports be true, he has a dossier,! and is to be court-martialed for 
forging it! Esterhazy, the sweet-scented, once the official spy of the 
High Staff, having received his congé from the French Army for what 
would be called in our army conduct unbecoming an officer and a 
gentleman, but not for any misconduct connected with the Dreyfus 
affair — oh, no! — after raising a little wind by selling some alleged 
documents to M. Rochefort, editor of La Lanterne, decamped to 
England, and there, after bringing a libel suit against The Tele- 
graph, returned to Paris; and now, it is said, after eluding the 
uneducated and unskillful vigilance of the spies set upon him, 
has again ‘‘escaped’’ from France, this time to Belgium; and still 
later has returned to testify before the Cour de Cassation under 
a promise of protection. When the Dreyfus matter was passed 
over to the Cour de Cassation, the highest appellate and superintend- 
ing court in France, the outside world had confidence that it was 
to be dealt with in the spirit of calmness and dignity which char- 
acterizes a great judicial tribunal, and that implicit confidence could 
be reposed in its decision. That investigation has proceeded for 
a considerable time. The government at first refused to deliver to 
the court the secret dossiers or documents locked up in the war 
otfice, which were necessary to enable it to make a proper investi- 
gation of the case, upon the ground that those documents were of such 
a character that their publication would be dangerous to the State ; the 
real ground being that their publication would be dangerous to men 
high in military office. It is said that the government did, however, 
yield so far as to allow the court to have an inspection of those docu- 
ments under certain restrictions devised to prevent the divulging of 
their contents to the public. With this concession to common justice, 
it was thought that the court would soon be able to give a decision in 
the matter ; but this hope is disappointed by the astounding public rev- 
elation, that the judges are not proceeding with the matter like judges, 
but as partisans pro and con, and that the Dreyfus case has so reacted 
upon the court that the court itself is—in our expressive American 
slang —‘‘all broke up.’’ The lie, it is said, has been bandied back 
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and forth between M. de Beaurepaire, president of the Civil Division 
of the Court of Cassation and M. Lebret, Minister of Justice ; and again 
between M. de Beaurepaire and M. Bard, a member of the Criminal 
Chamber of the Court, who had been selected as reporter of the court 
for the proceeding in the Dreyfus case, and whom M. de Beaurepaire 
accuses of the offense of altering documents in reading them before 
the Revision Court, — with the result that, M. de Beaurepaire having 
requested the minister of justice to make an investigation into alleged 
flagrant irregularities in the relations between M. Bard and Colonel 
Picquart, and having received a snub from the minister, has resigned 
his judicial office. The Court of Cassation was the last hope of those 
who expected a just outcome of this affair, conservative of public order 
and consistent with the dignity of France. That hope is now gone; 
the court itself bas been attacked by the prevailing anarchy. 


Tae CHattranooca Law Law Department or U. S. Grant 
University AND CHATTANOOGA NormAL CoLiece. — We have received 
the prospectus of this law school, and from a perusal of its pages we 
conclude that, if it is not already a flourishing institution, it soon will 
be. It opens with a page of quotations from distinguished sources, 
under the caption, ‘‘ The Law School versus the Law Office.’’ One 
of these quotations is ascribed to the American Bar Association; and 
we thus learn, for the first time, that that eminent body is putting forth 
sentiments and doctrines in its aggregate capacity. Another is ascribed 
to Judge James H. Cartright (sic), of the Illinois Supreme Court, — 
thus immortalizing the name of our old friend and fellow-student by 
misspelling it. What of that? The learned judge might have fared 
worse. He might have enlisted for the Spanish war and ‘‘ fell immortal 
in a bulletin,’’ with bis name misspelled therein. The same calamity 
has more than once happened to ‘‘ mightier heroes of a longer date.’’ 


‘¢____T knew a man whose loss 
‘Was printed Grove, although his name was Grose.” 


This page of quotations in favor of the law school as against the law 
office as a means of legal education, is.concluded by a quotation from 
a party by the name of Hooker, wherein he says concerning the law, 
that ‘‘ her seat is the bosom of God, her voice the harmony of the 
world: ’? observations which we dimly recollect hearing or reading on 
some other occasion. 

The reason why we conclude that the Chattanooga Law School will 
soon be, if it is not already, in a flourishing condition, is that it has an 
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‘‘advisory board’’ of no less than seventeen distinguished gentlemen, 
two of them lawyers, beginning with the mayor and ending with the 
postmaster, to steer it in the way it should go. Not the least of the 
distinguished names is that of Sol. Moyses, president of the Young 
Men’s Business League. Sol. will put energy and business into it, or 
he is no ‘‘Sam’l of Posen.’’ In the advisory list we find that there 
have been discreetly put the names of the editor of one Chattanooga 
newspaper and the publisher of the other, — which secures the support 
of the press to the flourishing institution. The name of ‘‘ W. E. 
Donaldson, Attorney-General, Chattanooga, Tenn.,’’ — admonishes us 
that Chattanooga has an attorney-general, a statement which we can 
credit when we are told that it has reached a population of fifty thou- 
sand. Then it displays a faculty of no less than thirty-four distin- 
guished names, many of them professors in far-off universities — 
—as far off even as Tiibingen and Yale. When we peruse this 
distinguished list of names, nearly half of them professors in 
other and distant universities, we can but reflect upon the enormous 
endowment which necessarily exists in order to brace up the Chatta- 
nooga Law School; and we wonder why, oh why, on page 4 of this 
booklet, there is the form of a bequest conveying a hint to people who 
are about to die to do something further to swell this endowment. 
But perhaps this great faculty anticipates future endowments to sustain 
it. It may possibly suggest to the skeptical and pessimistic mind 
whether it is a faculty or an advertisement. 

There is one thing which we are hungering to know, and that is, why 
our genial and incomparable friend the Hon. H. M. Wiltse, has been 
omitted both from the advisory board (seventeen members), and from 
the faculty (thirty-four members): Wiltse, ‘‘ the glass of fashion and the 
mold of form;’’ the ‘‘ exceeding wise, fair spoken and persuading ; ”’ 
the wittiest public speaker in all the South, if not in all the country; a 
man without a rival since the days of Artemus Ward, Josh. Billings, 
Bill Arp, and Petroleum V. Nasby ; — worth, in the opinion of many, 
all of those celebrities rolled into one. 


He was a jolly fellow and could crack 
A joke alike in face of friend or foe, 
Though life and fame and victory were at stake. 


Also he belongs to the political party of U. S. Grant, lives in Chat- 
tanooga, and has been a member of the legislature of Tennessee. How 
could any real practical theory of a law school in Chattanooga overlook 
a lawyer of such admirable gifts? How the boys would crowd his 
lecture room to hear him! How the populace would force its way in, 


132 33 AMERICAN LAW REVIEW. 


until the walls would burst outward like ashanty in aSt. Louis cyclone! 
How he would point his otherwise legal propositions with sententious 
digressions and sallies of wit. 

And this reminds us to inquire why, oh why, the capable founder of 
this great law school, assisted as he must have been by such a numerous 
and competent advisory board, omitted to get upon his faculty list the 
distinguished name of Logan E. Bleckley, Ex-Chief Justice of Georgia: 
aman who made the decisions of the Supreme Court of Georgia, from 
volume 54 to volume 97 inclusive, resplendent with wit, wisdom and 
poetry ; who changed the dry, musty smell of legal judgments into the 
aroma of gardens and of fresh forests ; into ‘‘ the ripe odors of the new 
mown hay;’’ of rosemary, of thyme, of sage, of peppermint, of mint 
juleps; of ‘‘the contented low of huge oxen at evening;’’ of the 
cheerful confidence of the Georgia mule while endeavoring to occupy 
the same ground with the railway locomotive at the same time; of the 
rind and pulp of an orange; of an envelope of a letter and the letter 
itself; of the passenger’s trunk and its contents, when the trunk is in 
the car of the carrier and the key in the passenger’s pocket; of the 
hog bones in the house, and the hog hair, hog entrails and hog meat 
buried in the earth in the garden! Think how fascinating it would be 
to a class of law students to have solid legal wisdom and truth thus 
illumined with wit and with poetic discursiveness, delivered to them 
by a genial and lovable white-bearded patriarch, whose fame is co-ex- 
tensive with the bounds of our country, with the possible exceptions of 
Porto Rico, the Philippines — and, must we say it? — Chicago. For, 
looking at this catalogue, we find that it is signed by ‘‘ Dr. Jno. Farr, 
Jr., Dean;’’ and looking again at the numerous and formidable fac- 
ulty, we find that the learned Doctor heads the list and is ascribed to 
two different law schools, namely, The Chicago Law School and at 
Illinois College of Law. 

If he has——being a distant Chicago man— overlooked the superb 
qualities of our friends Wiltse and Bleckley, this book nevertheless 
stamps him as a broad-gauge man. He throws his law school open 
not only to young men, but also to young women; and, in language 
calculated still further to arouse the restless spirit of youth, he calls on 
both sexes to enter his law school in the following language : — 


Youne Man, YOUNG WoMAN. 


Stop and think! Life is opening out before you. You must meet the busy 
future prepared or unprepared. You cannot afford to be behind in the race of 
life. You cannot afford to enter the busy, bustling world unprepared for the 
battle. Forty years of life stretch out before you. Have you time to spend one 
year in a law school, that it may bless the remaining thirty-nine? Have you 


NOTES. 133 


time to spend two years in a law school, that they may doubly bless the remain- 
ing thirty-eight with a halo of light, brighter than any that ever encircled a 
heavenly body? 


This reminds us of another call, thus described by one of the 
masters of our powerful vernacular: — 


— He call’d so loud 
That all the hollow deep of Hell resounded. 


Or still another: — 


Toward the four winds four speedy cherubim 

Put to their mouths the sounding alchemy, 

By harald’s voice explain’d: the hollow abyss 
Heard far and wide, and all the host of hell 

With defeaning shout return’d them loud acclaim. 


As this trumpet-tone call is addressed in part to young women, we 
are glad to find, on page 11, a paragraph entitled ‘‘ Bachelors’ Course.’’ 
The best ‘* course ’’ for the bachelors is of course to marry the young 
women.! 

We cannot close our notice of this young and flourishing, or soon 
to be flourishing college of law, without some allusion to a little book 
called ‘*The Law Booklet,’’ which comes to us folded within this pros- 
pectus. It is marked, ‘‘Compliments of the Farr Publishers, 
Chicago,’’ but that mark is stamped out and in its place are stamped 
the words, ‘‘ Chattanooga Law School, Chattanooga, Tenn.’’ It is an 
advertisement of two law books written by Dr. Farr, head of the 
faculty, Dean, and assumed founder of the Chattanooga Law School. 
One of these law books is ‘‘ Farr’s Elementary Law,’’ being ‘‘ A Hand- 
book of Law Subjects; ’’ the other is ‘‘ Farr’s Parliamentary Law; ’’ 
and the two books are published by ‘‘ Farr Publishers,’’ in far-off 
Chicago. This ‘‘ booklet’’ contains a portrait of Dr. Farr—a manly 
countenance with eye-glasses, — a picture of the house in which he was 
born, a decent looking village or farm house,—and, among many 
other flattering things, a biographical sketch reported to be taken from 
something called ‘* The Bulletin,’’ in which we learn that he was born 
in Chicago, Aug. 13th, 1874. He is therefore but little past twenty- 
four years of age, although he has achieved several college degrees 
including the degree of Doctor of Philosophy. If we detect in this 
catalogue, or in this booklet, or in another booklet which comes to us 
in the same inclosure, anything which Brother Wiltse might char- 


1 Note: When they read this, won’t lors’ Course and get the degree? ’? — 
they say, “Don’t the fool know that Printer’s Devil. 
the young ladies can take the Bache- 
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acterize as ‘‘ excessive ;’’ or which brother Bleckley might characterize 
as ‘‘the rind and pulp of an orange;’’ or ‘‘ a suggestion pregnant 
with innovation;’’ or ‘‘so many hawks * * * that the air isa 
little darkened;’’ or even as ‘‘a diabolical case;’’ or still worse, 
‘*indirect suicide giving no title to post-mortem reward,’’ — we see in 
it nothing more than the glorious enthusiasm of youth, in whose bright 
lexicon there is no such word as fail, and which can no more be tamed 
than a tiger can be held by the tail. Characters occur here and there 
in the course of history that, before reaching the age of twenty-four, 
did greater things than write two books, publish them, and found a 
law school with an advisory board of seventeen and a faculty of thirty- 
four members. Before attaining that age, Alexander had crossed the 
Hellespont and begun the most remarkable career of conquest in the 
annals of time; Hannibal had passed the Alps at the head of his 
father’s army; and the younger Pitt had made his famous speech in 
Parliament in the defense of the American colonies. Brother Farr 
expects and promises great things, and he will achieve them if the rest 
of us whom he has inadvertently left out of his programme, take hold 
of the Chattanooga Law School with him and give it a long pull, a 
strong pull, and a pull all together. Brother Farr having aimed his 
arrow at the sun, it will go over a stake-and-ridered fence. 

The other booklet in this inclosure, which we must not forget to 
mention, relates to the condition and needs of the U. S. Grant Univer- 
sity of Athens and Chattanooga, Tenn. Why did they prefix the name 
of the conqueror of the South to a Southern university? For several 
weeks in the winter of 1863-64, General Grant with his starving army 
camped in and around Chattanooga, while shell rained upon him inces- 
santly from the Confederate battles on Lookout Mountain. One day 
he cleared the atmosphere in front of him by attacking the Confederate 
armies and sweeping them everywhere from their fortified positions 
upon the mountain heights, —the only battle in which, according to 
Mr. Davis, the Southern troops ever showed the white feather. Gen- 
eral Grant, though a West Point graduate, could scarcely be called a 
university man. He spelled ‘‘ patrol’’ with two Is, and some other 
military words badly; but so did Napoleon, so did Cromwell, and so 
did Suvaroff; but like Suvaroff, General Grant ‘‘ took the city.’’ 
Surely the use of his name in connection with a Southern university was 
not intended to insult or humiliate a gallant though unfortunate people. 
Surely it must have been a signal of the revival of fraternity which is 
now visible everywhere throughout our great country. Let us then — 
all of us— Dr. Farr, the seventeen members of the advisory board 

d the thirty-four members of the faculty, not forgetting those who 
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are left out in the cold, such as Brother Wiltse, Brother Bleckley, and 
the editors of the American Law Review, fall into each other’s arms 
on the campus of the U. S. Grant University, shake hands over any 
and every bloody chasm, and become ‘‘ reconciled.’’ 

We close this notice of this promising law school with the following 
poem dedicated to Dr. Farr, its learned Dean. Allhough this poem is 
marked ‘‘ Copyright by the Farr Publishers, Chicago,’’ we have con- 
cluded to take our chances of an action for damages for an infringement. 
Surely the learned Doctor cannot complain of us for giving a wider 
publicity to the poetical advertisement of his book, thereby enhancing 
his sales of it. Incidentally, we call the attention of other publishers 
of law books to the oversight they have committed these long years, 
in not advertising their dry publications in poetry instead of prose. 
What a relief such poems would be to the dull tedium of the law office! 
How an o’erwearied barrister just out of court — especially if he had 
lost his cause — would catch up a law publisher’s circular, fresh from 
the mails and couched in poetical raptures such as might ‘‘ draw down 
gods and lift up man to heaven’’ ! And then Brother Irving Browne — 
God love him! — would be in immediate and constant demand, notwith- 
standing the fact that he has been overlooked in making up the faculty 
of the Chattanooga Law School; and his job as a poetical advertise- 
ment writer would be far more lucrative than any that has hitherto 
fallen to his lot. But as our readers are impatient to get a draught 
from this fresh poetical fountain, we will not hold them back any 
longer by prolonging these introductory remarks : — 


** A PARLIAMENTARIAN’S SUCCESS.”’ 
Room at the Top or the Royal Road to Success. 
BY DR. R. R. LAW. 
(DEDICATED TO J. W. FARR, JR.) 
In the springtime of youth, a brow white as truth, 
And an eye that was fearless, yet kind, 
I saw a young man, Farr’s Law Books scan, 
And I thought, ‘‘ Here’s a studious mind.”’ 
’Twas a poor farmer’s lad, a boy who ne’er had 
The polish that fortune may give, 
But every one knew he was noble and true, 
That his good pame was destined to live. 


For courage and health are better than wealth, 
And a purpose was born of his need: 

** At trifles don’t stop for there’s room at the top,”’ 
Was his motto, — a brave one, indeed. 

I'll be a Parliamentarian, for that will command 
A position of trust, by and by, 


| 


Tue Massacuusetts Court or Lanp ReGistration. — A description 
of the new Massachusetts land registration law was given by us ina 
recent number.! The court therein provided for was organized by the 
appointment of Leonard A. Jones, of Boston, as judge, and Charles 
Thornton Davis, of Worcester, as assistant judge. The court has 
jurisdiction throughout the State. It holds its sittings in Boston, but 
may adjourn from time to time to such other places as the public con- 
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To some one he said, who was shaking his head, 
And calling Farr’s Law Studies too dry. 


While others abed into dreamlands were led, 
From Farr’s Parliamentary Law, 
He studied each rule, as though in a school, 

Till the old clock on the mantel chimed three, 
And cosy and bright, spite the thickness of night, 
The wind moaned, the fire sung as it glowed, 

And in every seam he pictured a gleam 
Of the stars o’er his future’s grand road. 


Ah! ’twas not in vain, I saw him again, 
In the halls of a broad state house dear, 
As he closed his speech, there was in his physique 
That which told of success and good cheer. 
He was a senator then, high in favor and grade, 
All won from Farr’s Parliamentary Law. 
Without boasting of self, — he made of himself 
A parliamentarian among great men. 


venience may require. Judge Jones will be recognized as one of the 
editors of this Review. Judge Davis has had much experience as a 
conveyancer, and has enjoyed a high reputation in that department of 
legal practice. We feel a touch of pride in thus being able to announce 


to our readers that the Amertcan Law Review is again on the bench. 


S. D. T. 


1 32 Am. Law Rev. 760. 
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Contracts: Pusiic Poricy —Invauipity or Loc-Roiinc Con- 
Tracts. —In the case of Critchfield v. Bermudez Paving Co.,' the 
plaintiff was employed by the defendant to obtain certain legislation 
from the City Council of Chicago, and sued to recover the value of his 
services. It was held that he could not recover.” 


MunicipaL Corporations: ReGuLations — VALIDITY OF 
‘*Currew Orpinances.’?’—In Ex parte McCarver,’ the Court of 
Criminal Appeals of Texas hold that a municipal ordinance of a city 
which prohibits persons under twenty-one years of age from being on 
the street after nine o’clock, p. m., unless accompanied by parent or 
guardian, or in search of a physician, is unreasonable because pater- 
nalistic and an invasion of the personal liberty of the citizen, and hence 
void. The decision deals merely with the reasonableness of a municipal 
ordinance and not with the constitutionality of so-called curfew laws. 


NEGLIGENCE: LANDLORD AND TENANT— NEGLIGENCE OF PLUMBER 
Emp.oyep sy LanpLtorp.—In the case of Blake v. Woolf,* decided in 
the Queen’s Bench Division by Wright and Darling, JJ., in a very 
clear opinion by Mr. Justice Wright, the facts were that the defendant 
was the owner of premises on the fourth floor of which he had a cistern, 
which supplied the whole premises with water. He had let the ground 
floor to the plaintiffs, who took their supply of water from the 
defendant’s cistern, and the cistern was upon the premises and the 
water laid on when plaintiffs became tenants. The plaintiffs, having 
discovered a leakage from the cistern, gave the defendant notice of the 
same, and requested him to have it remedied. The defendant employed 
a competent plumber to remedy the defect in the cistern, but, through 
the negligence of the plumber, the defect was not remedied, with the 
result that the water overflowed and damaged the plaintiff’s goods. It 


1174 Dl. 466. 5 46 S. W. Rep. 936. 


2 See also Doane v. Chicago City R. * 79 Law Times Rep. 188. 
Co., 160 Til. 32. 
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was held that, there having been no negligence or willfulness on the part 
of the defendant, the defendant was not liable for the damage caused 
by the negligence of the plumber, upon either of two grounds, that the 
water was upon the premises in the ordinary and reasonable user of the 
premises, and that in such a case the defendant would be liable only 
for damages caused by his negligence, or that the plaintiffs must be 
taken to have assented to the water being brought upon the premises. 


Banks AND BankinG: ReEspPonsiBiLiry OF A BANK WHICH Pays A 
CHECK THE SIGNATURE TO WHICH HAS BEEN ForGED BY THE UNAUTHOR- 
1zeED User or a Russer Stamp. —In the ease of Robb v. Pennsylvania 
Company,' a depositor in a bank had a fac simile of his signature made 
so that it could be affixed to checks by means of a rubber stamp, and 
with this stamp he was accustomed to sign checks. He was accus- 
tomed to keep the stamp in a compartment of his safe. He locked the 
compartment, put the key in a drawer of the safe behind some papers, 
locked the drawer, and placed the key in another drawer which was 
unlocked. The safe containing these drawers was then locked, and the 
key of the safe was put in a box in another safe. Notwithstanding 
these precautions, his office boy succeeded in finding the keys and 
unlocking the various safes and drawers and in securing the rubber 
stamp, with which he proceeded to sign checks in the name of his 
employer. The bank paid the checks innocently, and the question 
arose whether the bank or the depositor should bear the loss. Follow- 
ing the ordinary rule with regard to the responsibility of a bank which 
pays a check the signature of which is manually forged, the Supreme 
Court of Pennsylvania held that the bank must bear the loss. We 
think that this decision was wrong. The analogy to the forgery of a 
sign-manual. ought not to apply. Perfect imitations of such signatures 
can rarely be made, and there is safety and propriety in the rule that 
a bank should, at its peril, know the signatures of its customers. 
But where the customer, by the use of a rubber stamp signature, puts 
it within the power of another person, by getting possession of it, to 
make a perfect imitation of his signature, which the bank cannot 
detect, — he ought to be held bound, at his peril, to prevent any 
unauthorized person from getting possession of the implement. The 
reason why the Pennsylvania decision is wrong becomes absolutely 
clear when it is considered that the bank could, by no means within its 
power, detect the forgery; while the customer, by means within his 


1 40 Atl. Rep. 969. 
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power, could prevent it. These means were twofold: 1. Not to use a 
stamp, with which to sign his checks. 2. Or, using it, so to guard it 
that no unauthorized person could get hold of it. The moral is, thst a 
prudent banker will, in every case, require the checks of his depositor 
to be manually signed by the depositor, or by his authorized attorney- 
in-fact. 


ConstiTtuTionaL Law: Spectral Laws — UNREASONABLE SEARCHES 
anp Seizures. — The levity with which American legislation takes 
place — a levity which goes far to justify the almost flippant manner in 
which many courts treat acts of the legislature — has been recently 
illustrated by the passage of a law by the legislature of Illinois at the 
instance of the brewers, pop vendors, and the liquor interest generally, 
popularly known as the ‘‘ Pop Bottle Law.’’ Briefly stated, the Jaw is 
to the effect that if a vendor of liquid beverages does not have his 
casks or bottles delivered up by his vendee according to custom or 
contract, he may sue out a search warrant and have the premises 
searched by an officer, to obtain possession of them. In other words, 
he may have the criminal law substituted for the civil law, and a search 
warrant substituted for a writ of replevin, merely to recover property 
which has not been stolen, but which is merely detained by one 
into whose possession it came lawfully, it may be without any criminal 
intent. In the case of Lippman v. People,} the Supreme Court of Illinois, 
in a clear and satisfactory opinion by Mr. Justice Cartwright, hold that 
this statute is unconstitutional, on two grounds: 1. It violates that 
provision of the constitution of Illinois which probibits the legislature 
from passing special laws. Under this head the court hold that the 
statute confers upon the persons named therein exclusive privileges 
which are not conferred upon other citizens, and that this violates the 
constitutional prohibition. 2. On the further ground that it violates 
the provision of the constitution of Illinois securing the citizen against 
‘* unreasonable searches and seizures.”’ 


MarriaGe: VALipity oF A MARRIAGE PERFORMED ON THE HiGH Seas 
to Avorp THE LAw oF THE DomICILE OF THE Partirs. — In the case of 
Norman v. Norman,? a boy twenty years of age and a girl sixteen years 
of age desired to get married, but could not do so under the laws of 
California, within which State they resided, without obtaining the con- 
sent of the girl’s parents. They accordingly went on board a fishing 


1 51 N. E. Rep. 872. 2 54 Pac. Rep. 143. 
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schooner and went out to sea beyond the marine league, and there the 
master of the vessel,—a person not authorized by the laws of Cali- 
fornia to solemnize marriages, — pronounced them husband and wife. 
They returned to California, and after having lived together a few 
years, the girl got tired of the yoke, but the young man wanted to 
make it stronger. He therefore brought an action to have the marriage 
declared valid, and she set up an answer denying its validity and ask- 
ing to have it declared void. The judge of the Superior Court granted 
her petition, and the Supreme Court of California have now affirmed 
the decision. It was a totally new and unexpected question, and the 
Supreme Court, panting and almost overmatched by it, wrestled with it 
as Jacob wrestled with the angel at Peniel; but finally concluded 
that, as there was no law of California or of the United States 
reaching such cases; as there was no. necessity put upon the 
parties to have such a marriage performed and no rule of public 
policy requiring it to be validated, — they would therefore declare it to 
be void. The correct theory would seem to have been that, as the 
marriage took place upon a vessel belonging to a port of California and 
was pretendedly solemnized by an authorized person who was a citizen 
of California, and was followed by several years of cobabitation in the 
State of California, — it should be treated exactly as though it had been 
solemnized in California, not by a clergyman or a magistrate, but by a sea 
captain. We do not understand that the case is authority for the pro- 
position that a valid marriage cannot be solemnized at sea; if so, it 
will not be followed. 


ConstituTionAL Law: Potice ReGuLations — Invatipity or New 
York Stature Maxine it a Mispemeanor TO SELL Goops IN 
Prison Witnout Convict Mape.’’ — Under pressure 
of ‘‘the labor vote’’ the legislature of New York recently passed an 
act! making it a misdemeanor to sell or expose for sale goods made in 
any prison without labeling them ‘‘ convict made’’ together with the 
year and name of the prison. The union labor theory is that persons 
convicted and imprisoned for crime must not be allowed to work and 
earn their keep, but that they must not only be imprisoned but kept in 
idleness while in prison at the expense of the State. The philosophers 
who advocate this policy seem to think that the expense of keeping the 
convicts of a State in idleness will fall chiefly upon the bloated rich, 
not being able to perceive that it will ultimately fall on the toiling poor. 
In the case of People v. Hawkins,? the Court of Appeals of New York 


1N. Y. Laws, 1896, ch. 931. 2.N. Y. Law Journal, Vol. 20, No. 18. 
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hold the act unconstitutional in its application to goods manufactured 
outside the State of New York, as being an infringement of the com- 
merce Clause of the Federal constitution. The opinion of the court is 
written by Judge O’Brien, and is long and able. Parker, C. J., and 
Bartlett and Haight, JJ., dissent, and dissenting opinions are written 
by Bartlett, J., and by Parker, C. J. Two or three sentences of Judge 
O’Brien’s opinion are very forcible: — 


It is entirely safe to assert that no court has yet invoked the police power 
to justify a statute, the purpose of which was to enhance the wages of labor 
in certain factories, by suppressing through the agencies of the criminal law, 
the sale of competing products made in prisons. If the wages of labor in a 
few factories producing goods such as are also made in prisons may be regu- 
lated by the police power, there is no reason why that power may not be used 
to regulate the rewards of labor in any other field of human exertion. That all 
legislation of this character, with this end in view, which subjects the individ- 
ual to criminal prosecution unless he will comply with regulations in the sale 
of such goods that are intended to depress their value or demand in the market, 
is in vioiation of the constitution, cannot be doubted. 


Haseas Corpus: Not Usep as A SUBSTITUTE FOR AN APPEAL. — In 
the case of People v. Jonas,! the Supreme Court of Illinois reaffirm 
the sound doctrine — often departed from —that the writ of habeas 
corpus cannot, in a proper system of judicial procedure, be made a 
substitute for an appeal or writ of error. A man had been convicted 
before a justice of the peace for practicing medicine contrary to the 
provisions of the State law, and had been committed to jail in execu- 
tion of his sentence. He undertook to appeal from the justice of the 
peace to the Supreme Court, thus Jeaping over the intermediate Cir- 
cuit Court, by means of the writ of habeas corpus. The Supreme 
Court said that he could not do this, but that he must appeal from the 
judgment of the justice to the Circuit Court, and if again convicted in 
the Circuit Court, prosecute his writ of error under the statute to the 
Supreme Court. In other words, he must exhaust his regular remedy 
in the Circuit Court before troubling the Supreme Court with his 
grievance, if such it were. The decision is one of undoubted pro- 
priety. It means merely this, that the writ of habeas corpus was not 
designed to be a substitute for a writ of error; that it was not designed 
to interfere with the regular course of criminal justice; that, while it 
was designed to be a ‘‘ writ of liberty,’’ it was never designed to be a 
writ of anarchy. The courts of last resort, primarily designed as 


1173 Ill. 316. 
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appellate and superintending tribunals, to keep the inferior courts 
within their jurisdiction and to correct their errors, — have enough 
work to do in the exercise of their proper jurisdiction, without being 
compelled to hear appeals taken from justices of the peace by means 
of the writ of habeas corpus. 


LipeL: PLeapinc — LipeLtous Martrer IRRELEVANT TO THE IssvE Is 
not Privitecep. — The Circuit Court of Appeals for the Ninth Circuit, 
in the case of Union Mut. Life Ins. Co. v. Thomas,! hold that, in a 
suit on a life insurance policy where the defense was that the insured 
was still living, an allegation in the answer that the plaintiff and her 
attorneys ‘‘ have no knowledge or information whatever of the death of 
said Jonas Martin, but have alleged that the said Jonas Martin is dead 
for the sole purpose of carrying out the agreement, conspiracy and 
fraud hereinbefore set out,’’ is libelous and not privileged, and that no 
proof of malice is required aside from the intrinsic evidence afforded 
by the libelous charge itself and the circumstances under which it was 
uttered. Mr. Circuit Judge Gilbert, in delivering the opinion of the 
court, states the rule thus: — 


Contrary to the rule of the English courts, the American courts have estab- 
lished the doctrine that matter inserted in a pleading in court is privileged 
only when connected with the subject-matter of the litigation. It is perhaps 
not necessary that it be in all cases material to the issues presented by the 
pleadings, but it must be legitimately related thereto, or so pertinent to the 
subject of the controversy that it may, in the course of the trial, become the 
subject of inquiry.” 


Interstate Commerce. — Our readers will recall our language upon 
the decision of the Circuit Court of the United States for the district 
of Kansas in the so-called Kansas City Stock Yard Case. The case 
went to the Supreme Court of the United States, and the decision has 
recently been reversed upon the ground that the incorporated associa- 
tion known as the Kansas City Live Stock Exchange, was not a com- 
bination in restraint of interstate commerce, within the so-called Sherman 


1 83 Fed. Rep. 803. W. 1103; Maulsby v. Reifsnider, 69 
2 White v. Nichols, 3 How. 266; Md. 143; 14 Atl. 505; Moore v. Bank, 
Hoar v. Wood, 3 Metc. (Mass.) 193; 123N. Y. 420; 25 N. E. 1048. 
McLaughlin v. Cowley, 127 Mass. 316; 3 United States v. Hopkins, 82 Fed. 
Gilbert v. People, 1 Denio, 41; Sher- Rep. 529. 
wood v. Powell, 61 Minn. 479, 63 N. 


NOTES OF RECENT DECISIONS. 143 


Anti-Trust Act of July 2, 1890.1 The prosecution was solely under 
that act, and the decision of the court is placed upon the sole ground 
that the business of the association was not interstate commerce within 
the meaning of the act. The opinion of the court is written by Mr. Jus- 
tice Peckham, who wrote the opinion in the Joint Traffic Case, decided 
at the same time. The reasoning of the learned justice does not carry 
the mind of the reader along with him in a very easy or satisfactory 
manner. It is in some sense a reaffirmation of the Sugar Trust case.? 


JURISDICTION OF FEDERAL Courts: SERVICE OF Process ON FoREIGN 
CorporaTion — StaTE ReGutations Govern Unirep States Crecvit 
Courts. — In the case of Union Associated Press v. Times Printing Co.,* 
the Circuit Court for the Southern District of New York, granted a 
motion to set aside a service of a summons on the managing agent of a 
foreign corporation where it did not appear that the cause of action 
arose within the State, or that the corporation had property within the 
State, as required by the New York Code of Civil Procedure in such 
cases. 


Witts: Construction — Rute SHELLEY’s Case 1s One or Law 
AND NoT OF ConstrucTion.— In Brown v. Bryant,‘ the Court of Civil Ap- 
peals of Texas applies the rule in Shelley’s case, excluding the remain- 
dermen and giving the life tenants a fee simple, though the intention 
of the testator is expressed in the following language: ‘‘ It is my 
express will that the lands bequeathed herein to my wife and children 
is limited to them and each of them during their natural lives, to be 
used and controlled by them free from all rents, and after their death 
to go to, and be the property in fee simple of their heirs.’’ 


Contract Bixpinc on Party Unasie To Reap. — The United States 
Circuit Court of Appeals for the Eighth Circuit, in the case of Chicago 
&c. R. Co. v. Belliwith,> hold that itis the duty of a person who cannot 
read, to have a contract read and explained to him before he signs it, 
and that, if he duly executes it without taking this precaution and 


1 Hopkins v. United States, 171 3 83 Fed. Rep. 822. 
U. S. 578 (Mr. Justice Harlan dis- 4 44S. W. Rep. 399. 
senting). 5 83 Fed. Rep. 437. 

2 United States v. E.C. Knight Co., 

156 U.S. 1. 
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receives benefits under it, he will, in the absence of fraud and mis- 
representation, be bound by its terms. Mr. Circuit Judge Sanborn, in 
delivering the opinion of the court, states the rule governing the case 
as follows: — 


If one can read his contract, his failure to do so is such gross negligence 
that it will estop him from denying it, unless he has been dissuaded from read- 
ing it by some trick or artifice practiced by the opposite party. If he cannot 
read it, it is as much his duty to procure some reliable person to read and ex- 
plain it to him, before he signs it, as it would be to read it before he signed it 
if he were able todo so; and his failure to obtain a reading and explanation of 
it is such gross negligence as will estop him from avoiding it on the ground 
that he was ignorant of its contents. This is a just and salutary rule, because 
the other contracting party universally acts and changes his position on the 
faith of the contract; and it would be a gross fraud upon him to permit one, 
who has received the benefits of the agreement in silence, to escape from its 
burdens by proof that he did not know and did not inquire what these burdens 
were, when he assumed them.! 


Foretcn Receivers: Actions To Repuce Assets INTO THEIR Possks- 
sion: Comity oF THE Domestic Trisunat.—The decision of the 
United States Court of Appeals for the Second Circuit, in the case of 
Sands v. Greely,? does not put forth any new doctrine, but furnishes 
merely a good discussion of the doctrine that when a foreign receiver 
is obliged to invoke the aid of the court of another State in assert- 
ing his title to assets within its jurisdiction, such court will not, in the 
exercise of comity, recognize his title to the prejudice of the citizens 
of its own State, who have fairly acquired title to the assets, either by 
purchase, attachment, or other legal process, or whose claims are entitled 
to priority as equitable liens. But the court will make no distinction 
between foreign and domestic creditors when their claims are of equal 
validity, and it rests in the court’s discretion whether the assets within 
its jurisdiction shall be distributed under its own direction or shall be 
transmitted to the primary receiver. 

All this is consistent with the doctrine that if a foreign receiver has 
introduced certain assets into his possession in the jurisdiction within 


1 Citing Upton v. Tribilcock, 91 U. phis & C. R. Co., 72 N. Y. 96, 98; Hill 
S. 45, 50; Fuller v. Insurance Co., 36 v. Railroad Co., 78 N. Y. 351-3538; 
Wis. 599, 603; Sanger v. Dun,47 Wis. authorities cited in Insurance Co. v. 
615, 620; 3 N. W. 388; Albrecht v. Norwood, 32 U. S. App. 490, 507; 16 
Railroad Co., 87 Wis. 105, 109; 58 N. (C.C. A. 136, 145, and 69 Fed. 71, 80. 
W. 72; Wheaton v. Fay, 62 N. Y. 275, 2 88 Fed. Rep. 130. 
283; Germania Fire Ins. Co. v. Mem- 
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which he exercises his office of receiver, and those assets afterwards 
come within another jurisdiction, a court in the latter jurisdiction 
will recognize the title and possession of the receiver, not by way of 
comity, but as a legal title and possession which ought to be every- 
where protected by law. 


Damaces To‘ Parents From Deata or Minor WHEN AN 
Awarp or $5,000 witt Be Repucep To $1,000 as Excesstve — Doc- 
TRINE THAT AN ApeeLLaTe Court witt Set Asipe aNy NUMBER OF 
Excessive Vexpicts. — The opinion of the Supreme Court of New 
Jersey, delivered in July last, in the case of Consolidated Traction 
Company v. Graham,} continues to attract professional attention. The 
following is a statement of the case and opinion of the court in full, by 
Gummere, J. : — 


Melville T. Graham, a child between four and five years of age, was run 
over by one of the cars of the defendant company and killed, on the 10th day 
of Apri), 1896, and this suit was brought by his administrators to recover the 
pecuniary loss sustained by the next of kin of said decedent, by reason of his 
death. The case came on at the Hudson Circuit, at the September Term, 1896, 
and resulted in a verdict for the plaintiff for the sum of $5,000. A rule to 
show cause why the verdict should not be set aside and a new trial granted, 
was allowed by the trial judge; and, on the hearing of the rule, this court 
directed that the verdict be set aside as “‘ absurdly excessive,’’ and a venire de 
novo issued, unless the plaintiff would consent to have his verdict réduced to 
$1,000. The plaintiff having refused to consent to the reduction, the rule to 
show cause was made absolute. The case came on to be tried a second time, 
at the October Term, 1897, and at that trial a second verdict was rendered in 
favor of the plaintiff for $5,000. A second rule to show cause having been 
allowed by the trial judge, we are now asked by the defendant to direct a third 
trial, for the same reason that a second one was ordered. 

This application should prevail. As has already been said, in effect, by this 
court, it is patent that when damages, in a case of this kind, are assessed by 
the jury at such a sum as $5,000, they are not estimated upon any correct legal 
principle. Our statute confines the amount of the recovery in such cases to 
the pecuniary injury sustained by the next of kin by reason of the death of the 
decedent; and that injury, as was said by Beasley, C. J.,in Paulmier v. Rail- 
road Co.,? ‘is nothing more than a deprivation of a reasonable expectation of 
& pecuniary advantage which would have resulted by a continuance of the life 
of the deceased.’’ Children are more often an expense, than a pecuniary benefit, 
to the father. If at the father’s death, an account were stated showing, on the 
one side, the moneys expended by him ip the education, maintenance and sup- 
port of the child, and on the other side the moneys received by the father from 


1 31 Chicago Legal News, 35; s. c. ? 34. N. J. Law, 158. 
40 Atl. Rep. 773. 
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his child, in a majority of every 100 cases the moneys expended for the benefit 
of the child would be found to be far in excess of the amount received from him. 
And yet, on the theory upon which this verdict is based, the larger a man’s family 
is, the more likely is he to die rich. In the present case, if the father of the 
decedent had a reasonable expectation of being benefited in dollars and cents 
to the extent of $5,000 by the continuance of the life of his deceased child, a 
family of ten sons would justify the assumption that at his death he would be 
better off by $50,000 than he would be if he had never had issue. The mere 
statement of such an assumption makes its absurdity apparent. The verdict 
in this case is so excessive as to make it clear that it is not the result of the 
dispassionate, unprejudiced action of the jury. 

But we are told that, even if we should be of opinion that the verdict is ex- 
cessive, we should not disturb it, because it is the established practice of this 
court not to disturb the second or two concurring verdicts on this ground. I 
know of no such practice; but if it exists, it should certainly be abandoned so 
far as verdicts in suits to recover for personal injuries or for death from 
wrongful acts are concerned. In those cases the court never disturbs the ver- 
dict merely because it would have assessed the damages at a different amount 
if it had been sitting asajury. It only interferes where the verdict is so out 
of the way as to justify the inference that it is the result of passion, prejudice, 
partiality or corruption. But when it is apparent that such is the case, the duty 
of the court is plain. Nor does it grow any less plain because of the fact that 
another jury on a former trial, had shown, by a verdict similar to that com- 
plained of, an equal disregard of the duty which had been imposed upon it. A 
wrong, by being persevered in, does not therefore become a right; nor does a 
verdict cease to be excessive by reason of repeated renditions. Just as often 
as a plaintiff persists in seeking, and a jury in rendering, verdicts which are 
palpably and grossly excessive, just so often it is the duty of this court to con- 
tinue to set such verdicts aside. The rule to show cause in this case should 
be made absolute. 


Acciwwent InsurANCE: SHoT By AN Insane Person. — In Berger v. 
Pacific Mutual Life Insurance Company,' the Circuit Court of the 
United States for the Western District of Missouri, hold that an excep- 
tion in an insurance policy of ‘‘ intentional injuries inflicted by the 
insured, or any other person’’ does not include death from being shot 
by an insane person without capacity to form an intention to inflict such 
an injury or to understand the nature and guilt of his act. 


Private INTERNATIONAL Law: CONTRACTS TO BE PERFORMED AT SEA 
By wHAT Law GoverRneD. — This question has assumed increasing 
importance this year, owing to the drowning of some five hundred pas- 
sengers, mostly Americans, on the French liner La Bourgogne, and of 
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perhaps seventy-five more on the British steamship Mohegan. Some of 
our legal contemporaries have discussed the law of the question with 
reference to the supposed negligence which led to the destruction of 
the French liner and most of its passengers, as though it were a ques- 
tion arising under English law, forgetting that it was a French contract 
to be performed wholly on tlie high seasor on the territory of France, 
where the passengers were to be discharged. It seems that if the voy- 
age had been from France in the direction of this country, the American 
law might have furnished the standard by which to determine the neg- 
ligence of the Compagnie Generale Transatlantique, since a portion at 
least of the contract of carriage, the landing of the passengers, was to be 
performed within the United States. This question was lately before 
Mr. U. S. District Judge Brown, an able admiralty judge, sitting in the 
United States District Court for the Southern District of New York, in 
the case of Bleecker v. The Steamship Kensington, belonging to the 
Red Star Line sailing under the British flag. On the particular voyage 
it was sailing from Antwerp to New York. The action was for an 
injury to the baggage of a passenger, but we suppose that the same 
principle would apply in case of an injury to the passenger himself. 
With reference to the law by which the contract was to be governed, 
Judge Brown, among others things, said: — 


This contract of carriage was, however, to be performed in part within our 
own jurisdiction, by the delivery of the baggage here in good condition; and 
though the presumed negligence as respects proper stowage was negligence 
abroad, it cannot be said that none of the consequent damage occurred within 
our jurisdiction. Upon the evidence, I think that damage to the extent of at 
least 250 francs, as to each libelant, did occur here; so that the cause of action 
in part arose here; and in such cases our own law, as respects exemptions 
that are against public policy, must, I think, control. It is not competent for 
the respondent to defend a tort committed here by proof of a foreign contract 
void as against our public policy. It isa question of comity purely; and comity 
does not require us to reverse our own policy as respects torts committed here. 

I have heretofore held that the Harter Act has reference to the transporta- 
tion of “‘cargo,’’ and does not apply to the transportation of passengers and 
their baggage, not shipped as cargo nor on payment of freight.? 


1 88 Fed. Rep. 331. 2 Citing Rosedale and Oregon, March 28, 1898. 
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CORRESPONDENCE. 


REVIEWS SCRIPTURAL KNOWLEDGE OF MR. CHOATE. 


To the Editors of the American Law Review: 

The address by Joseph H. Choate, at the unveiling of the statue of Rufus 
Choate in the Court House in Boston, on page 834 of the AMERICAN Law 
REVIEw, has this expression: “ In at Genesis and out at Revelations every two 
years.’ It appears the same in all publications I have read.! Such a perfect 
address on such an exact scholar, by such a master of oratory, should not go 
down into the future bearing such apparent unfamiliarity with the Holy Scrip- 
ture. Revelation, the last book of the Bible, does not end in the plural. It is 


evidently an inadvertence by the great orator, or the painstaking publishers, 
which one or the other may wish to correct. 


Yours truly, 
. H. MONTGOMERY. 


CAMDEN, MAINE. 

[Our learned biblical scholar seems to be overnice, and Mr. Choate’s 
great speech will probably survive his refinement of criticism. The 
book in fact is not one revelation, but a collection of revelations. It is 
universally spoken of, colloquially, as ‘‘ the Book of Revelations.’’ It is 
called, in the pulpit, ‘‘ Revelations ’’ a hundred times, where it is called 
‘* Revelation’’ once. Brother Montgomery, give us your views on 
some weightier question, — such as, whether the wine created by Jesus 
at Cana was, or was not, alcoholic; or whether Jesus was formally 
accused and tried according to the Roman Law; or whether Dewey’s 
victory at Manila was unconstitutional. —Eps. Am. Law Rev. ] 


ELECTION METHODS IN ALABAMA. 


To the Editors of the American Law Review: 

The following incident will serve to show what a party of politicians will do 
when driven on by greed for office: — 

At the last August election in Etowah County, Ala., J. H. Lovejoy (Demo- 
crat) and W. B. Beeson (Populist) were candidates for the office of Probate 
Judge of the county. When the returns were all in Lovejoy (Democrat) was 
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declared elected by the duly constituted officers of the election, by a majority 
of sixty-eight votes. Immediately after the election, W. B. Beeson (Populist) 
filed a contest on the ground that the election held in Gadsden Beat, which is 
the precinct in which the court house of the county is situated, was not held at 
the place authorized by law, to wit, the court house, and upon that ground he 
asked that the votes cast for both himself and Lovejoy be not counted. If the 
votes cast at Gadsden Beat were thrown out Beeson’s majority would have 
been 308. 

Mr. Beeson was represented in this contest by Col. W. H. Denson, formerly 
Congressman of that District and his law partner, Col. James L. Tanner. The 
cause came on to be heard before Judge Bilbro, the Circuit Judge of the 
county, and, after a long and heated trial, he decided the case in favor of the 
contestant, and declared that W. B. Beeson was elected Probate Judge of the 
county. The present incumbent immediately served notice of appeal to the 
Supreme Court, and gave bond to supersede the judgment of the Circuit Court. 

The record and bill of exceptions have already been signed, and the case is 
now waiting the call of that district in the Supreme Court of Alabama, to be 
submitted on appeal. 

The legislature of Alabama met on the second Tuesday of November, and on 
the first day of December Representative Foster, of Tucalloosa County, intro- 
duced a bill to declare the election held in Etowah County, in Gadsden Beat, 
legal. 

It has been uniformly held throughout all the authorities that time and place 
are essentials in every election authorized by lawto be held. The statute under 
which this election was supposed to be held, reads as follows: ‘* Place of Hold- 
ing Elections. The court-house is the place of holding elections in the precinct 
in which it 1s situated, and elections must be held at such places in other pre- 
cincts as may from time to time be designated by the board of county com- 
missioners.’’ It was the contention of the contestant that this statute is 
mandatory, and that holding the election at auy other place would be illegal. 
The respondent, on the other hand, contended that the provisions of the statute 
were merely directory, and consequently that the holding of the election at a 
place other than the court house was a mere irregularity. 

Judge Stone, in Parks v. State ex rel. Owens,} uses this language: ‘‘ What is 
the elective franchise? it is the right or privilege of a qualified voter to cast 
his ballot freely in favor of the man of his choice, in an election authorized by 
law to be held.”’ 

All of the authorities throughout the United States, and every text-writer, as- 
serts the proposition that place is an essential of the statute, and that when the 
election is held at a place other than that authorized by law, it is a nullity, and 
consequently there is no deprivation of the elective franchise because the 
elector did not exercise his right. He could have insisted upon voting at the 
proper place, because the law makes him take notice of this public statute, and 
he must know that the court house is the place of holding the election. 

A mere irregularity of an officer in holding an election can be corrected by 
act of the legislature; but where the defect consists in holding the election at 
a place not authorized by law, the legislature might as well declare that the 
taking of a horse by William Jones, of which he was convicted upon a charge 
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of larceny, was a legal taking, as to declare an election which a court of the 
State has declared to be illegal and a nullity, to be legal. 

The Democrats of the State, and I am one of them, prate about the social- 
istic and anarchistic tendencies of the Populists; but in the action above 
referred to we have anarchy inv its very worst form. The legislature, the 
supreme law-making tribunal of the State, the citadel for the protection of 
our liberties, usurps, or attempts to usurp, judicial power and to override the 
constitution by declaring, first, that an election was held, and secondly, that 
it was legal, when a court of competent jurisdiction has already declared that 
it was a nullity. 

To me it seems that the history of politics in this country does not furnish 
such another incident of high-handed rough-shod usurpation as this. The bill 
has been sent to the committee, upon which are several good lawyers, and I 
hope that their partisan spirit will not override their legal judgment, and that 
this iniquity will receive its death knell at their hands, thereby saving the fair 
name of Alabama from a stain which no time can efface. 

. M. M. ULLMAN. 


BIRMINGHAM, ALA. 

[Brother Ullman should not get too excited over what the legislature 
of Alabama ought to do, or, by this time, may have done. That legis- 
lature possesses no judicial power, and an act passed by it deciding 
that Mr. Lovejoy was elected to the office of Probate Judge and that 
Mr. Beeson was not, would not be worth the paper on which it was en- 
grossed. But if it did possess judicial power, and should fall into the 
error of exercising that power erroneously by deciding the question 
rightly, —that is, by deciding that the candidate who had received a 
majority of sixty-eight votes in the county was elected to the office, 
possibly no tears ought to be shed over the decision. If the voters 
residing in Gadsden Beat were not beat out of their right to vote by 
the fact of the election being held at a place other than that prescribed 
by law, —if they all knew where the election was to be held, and if no 
elector was thereby prevented from being present at the election and 
from exercising his free choice, — then the proposition that a candidate 
receiving a minority by sixty-eight of the votes cast in the county, 
ought to have the office, rests upon a technical rather than a substantial 
foundation.— Eps. Am. Law Rev. ] 
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LEFROY ON LEGISLATIVE POWER IN CANADA. — Legislative Power in Canada. By A. H. 
F. LEFROY, Barrister at Law. Toronto: The Toronto Law Book Publishing Company. 


1897-8. 

This treatise purports to be an exposition of legislative power in Canada. 
The subject is one which is both interesting and instructive to Americans gen- 
erally. Its value to our statesmen and constitutional lawyers can hardly be 
over-estimated. 

Probably nine-tenths of our legislators and constitutional lawyers have never 
taken the time to familiarize themselves in the slightest degree with the legis- 
lative powers vested in and exercised by the great confederation of provinces 
lying on our northern boundary. 

The average American in our Union of States has grown up in the conviction 
that our form of confederation is the best and wisest which could be devised 
by man, and that it would be a waste of time to consider or study other 
organizations. Neither a profound analysis of our system, nor a passable 
knowledge of its actual administration, will furnish any justification for such 
aconceit. Indeed, it ought to be an occasion for congratulation on our part, 
that, just at this time, when we are earnestly considering the policy of extend- 
ing our rule over conquered provinces, an able exposition of provincial gov- 
ernment is furnished in the lucid discussions of this book, which is illustrated 
in the existence and practical workings of the great Canadian Confederation. 
Before adopting any rule of government as incident to our unexpected feats 
of expansion, it would be well for every member of our administrative cabinet 
and every member of Congress to spend a few weeks in the perusal and study 
of this book. He will then more thoroughly understand why Great Britain in 
recent years has been so successful in maintaining the allegiance and support 
of her colonies, and why Spain has so signally failed in that respect. He will 
be more fully prepared to settle upon the lines which should be followed by 
us, in our new undertaking to maintain the allegiance and support of the islands 
acquired by us in the Spanish war. 

At the risk of being considered somewhat tedious in a reviewer of books, we 
will call attention to some of the salient features of the Canadian Confedera- 
tion, from which it will appear tbat great and beneficial results in the science 
of government can be worked out in other ways and forms than our own. 

Our Union of States is represented in our constitution as being the act of 
the people, as the fourtain and source of power. Not so with our Canadian 
neighbors. The organic act under which they are now governed does not pur- 
port to be the act of the people or the provinces. It purports to be the act of 
the imperial parliament of the United Kingdom on the other side of the ocean, 
in which the provinces of Canada had neither vote nor representation. 

Now, right here might be drawn an inference that the act of the imperial par- 
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liament was imposed upon the provinces in utter disregard of their wishes — 
an inference which would be misleading to our legislators, who are about to 
engage in the establishment of provincial government. The truth is that the 
organic act in question was passed in response to the wishes of the provinces 
expressed in the resolutions passed at Quebec some time before. 

It might be well for our legislators in imposing imperial government on dis- 
tant provinces to bear this important qualification in mind, even though they 
be legislating over hordes of semi-civilized orientalists who have not been in 
the habit of reading newspapers or wearing clothes. © 

The legislative power of the provinces of Canada is derived entirely from 
the British North America Act, which was passed by the imperial parliament in 
England, in 1867. In the ninety-first and ninety-second sections of the act, 
that power is granted and defined in general terms. The system of legislation 
to which the"provinces are subject, is conducted by the provincial legislatures 
in respect to local matters, by the Dominion parliament at Ottawa in respect 
to certain subjects common and necessary in a subordinate confederation of 
provinces, and,by the imperial parliament in England in relation to the rights 
and responsibilities of external sovereignty. The powers conferred on the pro- 
vincial parliaments, and on the Dominion parliament, are enumerated in the 
sections mentioned. The legislature or parliament of each province exercises 
legislative power in matters of local import, while the Dominion parliament 
corresponds in many respects with our Congress; but stops short of the 
treaty or war-making power which remains to be exercised by the imperial 
head of the government in England. 

There are some features which distinguish the Canadian system from our 
own. For instance, the powers not granted to the local legislatures are reserved 
to the Dominion government, if falling within the general powers of that 
government. These powers, granted to the Dominion government and to the 
provincial governments within their respective spheres, seem to be as plenary 
as when exercised by the imperial parliament in England. They are for the most 
part granted without restrictions upon the exercise of them. The provincial 
parliaments are not delegated to exercise certain authority of the imperial 
parliament, but have the full power of that parliament within the powers 
given, as perfectly as the parliament itself possesses it. 

In the establishment of these provincial governments, it must not be under- 
stood that the imperial parliament has in the slightest degree disabled itself 
(at least in theory) from exercising its powers by legislation over the provinces 
in any matter,whatever, whether local, federal or imperial. The whole system 
can be repealed by an act of parliament in England at any time. The constitu- 
tional rights of self-government might seem to an American to rest on a very 
uncertain foundation. But the force of precedent and of public sentiment 
adds a stability to the structure, which may prove more lasting than written 
restraints, which too often become inoperative in the face of public opinion. 
The act of 1867, under which the six provinces of Canada have been organized 
into a Confederation, will in the future be regarded as the magna charta of 
Canada, and will not be altered or changed to the prejudice of the provinces. 
The mother country has passed through such an experience in the past, that it 
will probably never venture again on the business of revoking its charter of 
provincial liberty. 
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The investment of the Dominion parliament with legislative power authorizes 
its exercise on most subjects upon which our Federal Congress passes laws; 
such as the regulation of trade and commerce, postal service, militia, military 
and naval services and defense, navigation and shipping, sea-coast and inland 
fisheries, currency and coinage, patents and copyrights, Indians and land 
reserved for Indians, naturalization and aliens, the public debt and property, 
the public credit, etc. 

But, departing from our enumeration of subjects of federal legislation, the 
act authorizes the Dominion parliament to legislate exclusively upon several 
subjects not within the domain of congressional legislation, such as: bills of 
exchange and promissory notes, weights and measures, banking, incorporation 
of banks and the issue of paper money, savings banks, interest, marriage and 
divorce, criminal law and the procedure in criminal matters, and the establish- 
ment, maintenance and management of penitentiaries. 

Exclusive federal legislation on some of the foregoing subjects is felt by us 
as a want towards a necessary unification of our laws in certain matters, in 
which local interests are not involved, but in which the States are all equally 
interested. 

The subjects of exclusive legislation for the provincial parliaments are like- 
wise enumerated in general terms, and they include most subjects upon which 
our State legislatures exercise the powers of State legislation except such as 
have been included in legislation of the Dominion parliament. 

One thing marks a distinction between the provincial legislatures of Canada 
and the legislatures of most of the American States, which is: that the powers 
of legislation in the former are without the many limits and restrictions which 
our people have found it necessary to impose on our representatives. A 
provincial parliament in Canada does not exercise its functions inside of a 
“< straight jacket’ like a Missouri legislature. The same remark is true in re- 
spect to the exercise of legislative power by the Dominion parliament. Neither 
of these bodies is hampered with our great limitation against impairing the 
obligation of contracts. Both bodies, as a general thing, exercise their powers 
after the manner and fashion of the imperial parliament in England. 

Even the limitation implied in our division of the co-ordinate branches of 
the government, has no place in the theory of Canadian legislation. And if the 
parliament at Toronto, in respect to a matter upon which it has the general 
power of legislation, saw fit to reverse or annul the judgment of one of its 
courts, there would seem to be no constitutional objection to its action. Pre- 
cedents in acts of parliament to that effect in England would sustain the inter- 
ference. 

Another feature of the Canadian system may be referred to, viz.: the veto 
power. The provincial legislatures seem to be composed of but one body of 
representatives and are wanting in the check which the American system very 
generally interposes in the form of two houses of representatives. 

The power to veto or disallow an act of a provincial legislature is vested in 
the Governor-General of the Dominion at Ottawa. He has the power to veto 
or disallow an act at any time within a year from its enactment. The Crown in 
England does not exercise its power of veto or disallowance of acts of the 


provincial legislatures; although the parliament of England has the undoubted 
right to annul them. 
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The Dominion parliament is composed of two houses, and its acts are subject 
to veto or disallowance by the imperial executive in England. Butas the power 
of veto in the sovereign over the acts of parliament, has become practically 
obsolete, no danger is apprehended by the provinces from that source. 

In looking at the present successful order of government in Canada, it is 
possible that a faint shadow of dissatisfaction may be reflected from some of 
its citizens in the fact that, while they have a government of surpassing benefi- 
cence, and a territory exceeding that of many European nations combined, they 
are still wanting in that external sovereignty which gives a distinct nationality 
among the powers of the world. The imperial government in England attends 
to all its international wants, and undoubtedly can do this with more efficiency 
than the Dominion government. In this limitation of nationality our Canadian 
neighbors are relieved from the cost and burden of preserving their autonomy 
in the courts and battle fields of Europe. It is to their interest to continue 
things as they are, and devote themselves to the development of their vast 
resources of wealth and industrial prosperity. 

It is proper for us to add that the plan upon which this treatise has been 
constructed is admirable, and the plan has been very effectively carried 
out. The author submits the substance of his work in a series of carefully 
formulated propositions. He next proceeds to support these propositions by 
the decisions of courts, by the writings and arguments of constitutional 
lawyers and authors, and by such deductions as may be reasonably drawn 
from the various sources of information bearing on provincial government in 
Canada. His treatise is a valuable contribution to political science, and will 
be thankfully accepted by all earnest workers in that field. 

CoLumBIA, Mo. A.M. 


PRENTICE & EGAN ON THE COMMERCE CLAUSE OF THE FEDERAL CONSTITUTION. — 
The Commerce Clause of the Federal Constitution. By E. PARMALEE PRENTICE and 
JOHN G. EGAN, of Chicago. Chicago: Callagnan and Company. 1898. 

This work, like all the works issued by this house, is well printed and has a 
large, open, and agreeable page. It contains 461 pages, all told, of which 63 
pages are devoted to a table of cases. From a table of cases so extensive, it 
may be justly inferred that the learned authors have made a very thorough study 
of the questions arising under the commerce clause of the Federal constitution. 
We have had time to do no more than read portions of their text here and there, 
and this reading has given us a favorable impression of the work. Among the 
topics with which it deals are the following: — 

Transportation by Land and Water. State Regulation of Freights and Fares. 
Taxation of Telegraph, Railway and Express properties. Regulation of Car- 
riers affecting tickets or bills of lading, requiring examination of employés, 
compelling stoppage of trains, etc. Telegraph Communication, Ferries, Bridges 
and Federal Jurisdiction to Protect Interstate Highways in Cases of Violence. 
The Interstate Commerce Commission, its power to compel attendance and 
testimony of witnesses, etc. The Federal Anti-Trust Law, its operation upon 
railroads, labor unions and merchants; the use of Injunctions to restrain vio- 
lations of the Act, and the relation of the Act to State Statutes upon the same 
subject. Indian Trade, Immigration, Alien Contract Labor, etc. Trade-Marks, 
Adulterated Food and other subjects over which the Federal Government had 
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extended its control. State Regu’ation of Commercial Travelers, Auctioneers, 
etc. State Taxation of Imported Goods and of Capital Invested in Interstate 
Commerce. Federal and State Inspection of Animals and Animal Products and 
other Inspection Laws. Laws excluding goods of other States, such as those 
involved in the Dressed Meat Cases, Oleomargarine Cases, and cases upon State 
Liquor Laws. Taxation, Regulation and Inspection of Vessels, Mortgages and 
Conveyances of Vessels, Licensing of Officers, Control of Navigable Waters, 
Improvements or Obstructions therein under State or Federal Authority, Pilotage, 
Port Regulations, Wharfage, Quarantine, etc. 


ABBOTT’S FORMS OF PLEADING, VOL. I.— Forms of Pleading in Actions for Legal or 
Equitable Relief, Prepared with Especial Reference to the Codes of Procedure of the 
Various States and Adapted to the Present Practice in many Common Law States. By 
AUSTIN ABBOTT, LL.D., Completed for Publication after his Decease by CARLOS C. 
ALDEN, of the New York Bar, Professor uf Pleading in the Law Department of the New 
York University. In Two Volumes. Vol.I. New York: Baker, Voorhis& Company. 1898. 


We cannot yield much of our space to the notice of merely local works. The 
eminent author of this work died not long since, and his work has been taken 
up and brought down to date by Professor Alden. We have briefly to say con- 
cerning this work that it is everything which it purports to be, and that, of all 
works in the public law libraries of New York outside of the Code of Pro- 
cedure, it is most worn and blackened by use. 


ASH’S ANNOTATED INTERNAL REVENUE Laws. — The United States Internal Revenue 
Laws Now in Force, with Notes Indicating the Derivatory Statutes, and References to 
Judicial Decisions, Regulations, Rules and Circulars of the Commissioner of Internal 
Revenue and Other Executive Departments, Relating Thereto, with an Appendix Con- 
taining Laws of a General Nature and Miscellaneous Provisions Applicable to the 
Administration of the Internal Revenue Law. By MARK ASH and WILLIAM A8H, of 
the New York Bar. New York: Baker, Voorhis & Company. 1599. 


This is a work of about 7(0 pages, all told, of ordinary law size. It consists 
of the provisions of the Revised Statutes of the United States, with their amend- 
ments, relating to the assessment and collection of the internal revenue of the 
United States. The work is primarily designed to show the departmental and 
judicial exposition which the statutes have received. The annotations consist 
of decisions of the courts of the United States, of opinions of the attorneys- 
general, and of rulings of the Commissioner of Internal Revenue, as well 
as those of the officials inthe bureaus of the Secretary of the Treasury and the 
Attorney-General. It embraces, of course, the recent so-called War Revenue 
Law, together with such rulings as have been made in exposition of its provis- 
ions. It is brought down to the latest date, for it contains an addendum of 
judicial and other rulings which were made between the final preparation of the 
manuscript and the time of going to press. This work must be very useful to 
officers charged with the assessment and collection of the Internal Revenue of 
the United States; to all officers of the Department of Justice whose duty it is 
to give legal advice to the officers before named; to judges of courts of the 
United States, to district attorneys of the United States; and generally to those 
members of the bar whose practice concerns matters of this kind. We do not 
know of any other single work in which the same information can be found. 
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STEPHEN'S DIGEST OF THE LAW OF EVIDENCE, BY CHASE. — A Digest of the Law of Evi- 
dence by SIR JAMES FITZJAMES STEPHEN, Bart., K. C. 8S. I., D.C. L., Formerly a Judge 
of the High Court of Justice, Queen’s Bench Division; Honorary Fellow of Trinity Col. 
lege, Cambridge. Second American Edition (from the Sixth English Edition), with 
Annotations and References to American Cases, by GEORGE CHASE, LL. B., Professor 
of Law in the New York Law School, New York City, and Dean of the Faculty. New 
York. Printed for the Editor. 1898. 

This work is called by the distinguished author a digest; but in selecting this 
word, he employed it in the sense in which it is used in the civil law, rather than 
in the sense in which it is used in English and American legal phrase. As is well 
known, his work consisted of a very succinct statement of principles, tegether 
with sufficient illustrations to make the principles understood. He did not seek 
to make his work a digest, in the modern sense, of any considerable number of 
judicial decisions relating to the law of evidence. He merely cited a sufficient 
number for the illustration of the rules and principles of which his work con- 
sisted. His present annotator has added many illustrations to those given by 
the author and has affixed, both to the illustrations of the author and to those 
added by himself, great numbers of American decisions, — always placing his 
own additions, whether to the text of the author or to the notes, in brackets. 
These notes, in most cases, contain explanatory observations. As now con- 
structed, the notes seem, on the average, to occupy more than half of each 
page. In many cases they climb almost to the top of the page. It is not to be 
inferred from this that the text of Mr. Justice Stephen is buried in American 
additions and notes. His text stands outalone as it stood before; his notes are 
here as before. The American notes are designed to furnish to the American 
student and lawyer, a key to the sources to which, after all, he must go as 
authority on the rules of evidence expounded in this work. It may be doubted 
whether these copious American annotations will not prove of even more value 
to the student, the practical lawyer, and the judge, than the wonderfully clear 
and brief exposition of the principles of the law of evidence furnished by the 
eminent author in his text. However this may be, so long as the system of 
judicial precedent continues, and so long as the judicial body, if we may so 
speak, within the United States, continues to be broken up into many separate 
and independent jurisdictions, a text-book, to be in the highest degree useful, 
must gather in and expound the doctrines of the principal decisions within all 
these jurisdictions. This work attempts to do this in a brief and summary 
way, bringing the whole within the aggregate space of 569 rather small pages. 

The learned editor states, in his preface, that, ‘‘this edition incorporates 
such additions and changes in the text of the work as were made by Mr. 
Stephen in the last English edition which was published before his death.’’ 
And he adds: “‘ The annotations which set forth the American law have been 
thoroughly revised and largely rewritten. Some important topics have thus 
received fuller treatment than was given to them in the former edition. In the 
twelve years that have elapsed since that edition appeared, several thousand 
cases have been published in the American reports, bearing upon the subject of 
evidence. These have been carefully examined, and are extensively cited in the 
notes, so as to exhibit the law upon this subject in its latest development. 
Many new illustrations have also been added.”’ 

Professor Chase is, and long has been, Dean of the New York Law School, 
now held at 35 Nassau street, New York City, N. Y. 
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GENERAL DIGEST, AMERICAN AND ENGLISH, ANNOTATED.— Refers to all reports official 
and unofficia!. Volume 5, New Series. Rochester, New York: The Lawyers’ Co- 
operative Publishing Company. 1898. 

This volume purports to cover all the reported decisions of all the courts in 
the United States, of the higher courts of England, and the Supreme Court of 
Canada, with many important cases from other Canadian courts. It includes 
all officially reported cases and all cases not to be officially reported, which 
were first published between January Ist, 1898, and July Ist, 1898. It embraces 
2,140 imperial octavo pages, all told, set in fine type, much of it in the very fine 
type known as nonpareil. We have heretofore called attention to the fact that 
many of its paragraphs are annotated; that is to say, a paragraph will decide 
some important question which has been the subject of frequent litigation, and 
the editor will add, in brackets, a long list of cases, generally recent, in which 
the same question has elsewhere been considered. These annotations refer to the 
‘““L. R. A.,”? or Lawyers’ Reports Annotated, published by the same publishers. 
The annotations in the “L. R. A.” are of great value to judges and practi- 
tioners searching for the latest authority upon new questions. There is another 
series of selected reports, similar to the “ L. R. A.,’’ but in distinct commercial 
rivalry withit. We refer to the “Am. St. Rep.,” or American State Reports, 
published by the Bancroft-Whitney Company, of San Francisco. We regret 
to say that the ‘‘ Am. St. Rep.’ is very seldom referred to in the later volumes 
of these digests. The reason is said to be that the “‘ Am. St. Rep.’’ does not re- 
publish any decision until it has appeared in the official reports. Neither do the 
semi-annual volumes of the General Digest include an abstract of any decision 
which is to be officially published, untilit has been so published. Nevertheless 
the circumstance that the volumes of the “ Am. St. Rep.’’? come out some time 
after the official publications from which the cases which are republished therein 
are taken, is said to be the reason why that series is so seldom referred to in this 
digest. Whether this reason will be accepted as sufficient, the present writer 
takes leave to doubt. The volumes of the “Am. St. Rep.’’ come out within 
two or three months after the official reports whose cases they include. This 
being so, it seems that a very considerable number of them ought to be sifted 
into these semi-annual volumes. As it is, the writer states that he worked on 
a topic for a- month, using as his means of collecting his material the ab- 
stracts of these volumes, without ever once finding the American State Reports 
referred to; though he has found several references to those reports during the 
last two or three evenings. The valuable notes in the * L. R. A.’’ are always 
referred to in these digests; but the equally valuable notes in the “ Am. St. 
Rep.” are never referred to. The failure to refer to the notes in those reports 
can Only be attributed to commercial reasons, based upon a very narrow view,— 
these publishers acting on the mistaken supposition that they benefit themselves 
by excluding valuable information from their patrons. The present writer, 
in the constant habit of using the general digest as the means of collecting 
material for his work, fully appreciates the extent of this deficiency. 

The English and Canadian decisions included in these later volumes are 
scarce. The present writer is assured, however, by the publishers, that they 
carry out their programme in good faith, of reporting all decisions of the higher 
courts of England, and of the Supreme Court of Canada, which can be deemed 
of general application in this country. Certainly he has discovered many 
valuable decisions of those courts through the columns of this work. 
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The annotations of these volumes, referring to great numbers of kindred 
cases or opposing cases, in connection with particular paragraphs, necessarily 
involve a tremendous editorial labor. We do not see that there is any falling 
off in the extent of these annotations between the present volume and volume 
I of the new series, where they were first commenced. Taken together, they 
form what may justly be called a vast gratuity donated by these publishers to 
their patrons; for no lawyer has the right to expect this excess of work ina 
mere digest. They frequently enable the practitioner to discover decisions of 
the greatest importance to him; which, undiscovered, might surprise and knock 
him down in the hands of a skillful adversary. 

The arrangement of the titles and sub-titles in this digest was evidently 
determined upon with great care and study. Such an arrangement belongs 
strictly to the department of indexing. The question what is the best plan of 
such an arrangement furnishes, in many respects, material for controversy. 
Different capable and experienced minds will index in different ways, and will 
index a given class of material under different titles. The best plan is evi- 
dently to index it under the more usual titles, — that is to say, under the titles 
where such matter is more usually indexed, and where experienced lawyers 
and judges may be expected to look for it. To index it under other titles nec- 
essarily involves a waste of time on their part in searching forit. After the 
general titles have been determined upon, there is great difficulty in determin- 
ing the classification into sub-titles and sub-divisions under those sub-titles. 
But whatever sub-classification is determined upon, itis very important that it 
should be adhered to; that the compiler should put like things together and 
separate unlike things from each other; and that the classification so deter- 
mined upon should be maintained in the distribution of the matter in each 
succeeding volume, as made. 

_Whether the editors of the present work have succeeded in the best sub- 
classifications of the large titles in all cases, may be doubted. The present 
writer has lately been going over the title of Corporations, which makes thirty 
or forty pages of each volume. He has found several things thrown together 
that ought to have been kept separate. For example, in subdivision II, ‘* Con- 
solidation, Reorganization, Transfer of Franchises,’’ are thrown together. 
These are separate things. A consolidation is one thing, and a reorganization 
without a consolidation is a different thing, and the two ought not to be blended, 
but kept distinct for more ready search. The vendibility or transfer of fran- 
chises is also a thing that should be kept distinct and under a distinct caption, 
to facilitate search. Where a good many unlike things are thrown together, the 
searcher is obliged to look through them all to discover the one thing which he 
wants to find; whereas if they are separated under their appropriate captions | 
he finds the caption and quickly proceeds to examine what is under it. Sub- 
title IV of the title of Corporations is equally objectionable. It is, ‘‘ Powers, 
Liabilities and Officers.”” Now, the powers which a corporation may exercise 
under its charter or governing statute constitute one subject, and the powers 
which it permits its officers to exercise in given situations or relations consti- 
tute another and a different subject; and these ought not to be blended 
under one title in a digest. The ‘liabilities’? of corporations may mean 
anything or nothing; almost the entire title of corporations might be 
classified under the word liabilities. In examining the materials classified 
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under subdivision c, of subtitle IV, which subdivision has the cap- 
tion ‘* Liabilities Generally,’’ we find a class of materials which belong 
equally to subdivision A of the same subtitle, which is called, “‘ Rights and 
Powers Generally; ”? and we have been unable to discover any principle which 
has been attempted to be pursued in making the separation of matter between 
these two subdivisions. The only theory which the writer can discover under 
which the subdivision ‘ Liabilities Generally ’ has been built up is to suppose 
that the person intrusted with the distribution of the abstracts after they had 
been prepared, made the question what should go into this subdivision turn 
on the presence of the word “ liable” or ‘* liability *’ in each abstract. Again, 
we find in the same title the following two subdivisions under the subtitle 
Contracts: Formal Requisites; Ratification.’’ Now, the formal requi- 
sites in executing contracts by corporations constitute one subject, and 
the subsequent ratification by a corporation of contracts which have been 
informally executed, or which have not been duly authorized to be executed, 
constitutes a totally different subject. These things ought not to be blended 
in adigest. Again, under the subtitle ‘‘ Contracts,’’ we find the very important 
subject of mortgages included without being erected into a distinct subtitle, 
though in some of the volumes the word “ mortgages ’’ is thrown in in bold- 
face type above the paragraphs relating to that subject. It is true that a mort- 
gage made by a corporation is a contract; but it is a contract so distinct and of 
such great importance that it ought to be treated in a separate subtitle. It 
might be that it could well be treated in connection with bonds, so as to make 
the title “* Corporate Bonds, Coupons and Mortgages,”’ treating the evidence 
of the debt and the security together; but that is as far as blending ought to 
go. On the contrary, we do not discover under the subtitle ‘* Contracts ”’ 
any distinct subdivision relating to bonds and coupons. 

Then, after the principal classification has been studiously and deliberately 
determined upon, the hardest work in making a digest is to maintain that prin- 
ciple through successive volumes, or even through a single volume. The 
present writer is speaking from experience upon this question. To maintaina 
principle of classification in a work of this kind requires great powers of 
analysis, and an enormous memory; and even then the mind, when tired with 
a hard day’s work, will make mistakes. 

Speaking again with reference to the title “‘ Corporations’’ — for that is fresh 
in the mind of the writer, — there is certainly a good deal of reason for criticism 
at the failure of the person making the classification to keep like things to- 
gether and under the same title. For example, the writer has found the subject 
of ‘‘ De facto Corporations ’’ in almost every subtitle. He has found, in sev- 
eral different subtities, decisions relating to the question under what circum- 
stances a corporation will be estopped from setting up the defense of ultra 
vires; he has found matter relating to the payment of shares split up between 
two sub-titles; and he might name other subjects with reference to which the 
classification has been split up, and where, instead of the cases relating to the 
particular subject being kept in the group together, they have been scattered into 
different subtitles. Itis impossible to prevent this species of misprision, if it 
might be so called, in making a digest, entirely; the effort will be to reduce the 
instances of it to a reasonable minimum. 

One feature of great value in this work is and always has been the fact that 
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it refers to all unofficial reports in which a particular case has been published, 
even to obscure legal law journals, such as the Detroit Legal News, The Chicago 
Law Journal Weekly; and to others not obscure, such as the Chicago Legal News, 
the Central Law Journal, the Albany Law Journal, etc. Even publications that 
are but quasi-legal, such as the Bankers’ Magazine, are referred to. The ad- 
vantage of this to lawyers that do not have access to complete law libraries 
need not be stated. Let us suppose the case of a lawyer in a small town like 
Paducah, who has always taken the Central Law Journal, and who has on his 
shelves, in bound volumes, a complete set of that publication. A reference in 
this digest to an important decision not otherwise accessible to him, as being 
published in the Central Law Journal, becomes of distinct value to him. It 
may even assist him to the winning of a case. 

With regard to the manner of making the abstracts of cases by the authors 
of this digest, this possibly ought to be said: One who uses this digest dis- 
covers an effort —a struggle — at condensation, in order to get the entire mass 
of matter within reasonable limits. Beyond a certain point, condensation 
always takes place at the expense of perspicuity. This the writer has dis- 
covered in some instances in this volume. Sometimes the mode of statement 
has been so involved that he has been unable to discover the real meaning with- 
out going to the case itself, where the meaning would generally be made plain 
by a more extended syllabus. This seldom happens, and it is to be added that 
a digest covering the whole field of Anglo-American law cannot, in the nature 
of things, be much more than an index-digest. .No lawyer can expect in every 
paragraph a full and complete statement of doctrine, such as renders it safe for 
him to make bis brief from the digest without going to the reports themselves. 
All that he can hope for — all that he has a right to expect — is, that the para- 
graphs shall be made with sufficient clearness to indicate to his mind whether 
the particular decision will be available for his purpose or not. 

In conclusion, the writer wishes to acknowledge his very great obligations to 
this work, which ever since its establishment has been the constant companion 
of his toils. He used it constantly in his judicial and professional labors 
during the last twelve years. It has been his constant friend; and if he has 
referred to some of its faults, he offers the apology which Sam Houston offered 
when challenged to fight a duel by a friend whose acts he had criticised: “ If 
you cannot criticise the conduct of your best friend, whose conduct can you 
criticise? If I had’nt ’a loved you, I would’nt ’a found fault with you.” 
S.D. Tu. 


| 
i 
i! 


‘ 
x 
q 2, 
By 


| 
af 
| 
. 
. 
, 


